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BEFORE THE HIGH (JOURT OF SINDH AT KARACHI

(,lRlMlNAL JURTSDTCTTON)

cRTMTNAL REVrsr(rN Appr-rcATtoN NUMBER 2- or zots

DAANISH AHMAD MUSTAFA NTED
QI, ?P \

--)

Son of Mr. Syed Sami I ustafa. l\1,Jslim,
adull, holding NIC nr mber 4i?2013-
888783-1, having a pr3sent place of
residence at 43 / S 6, Block 6,
PECHS. Karachi

,L...-,.

n "->-',------t.IrIl\'l L.1\,'\. gr. nrb 0r,.,, I

11 s,//
APPLTcANi

Versus.

1. SYED SAMI MUSTAFA

Son of (late) Mr. Muhammird Mustafa
Muslim. adult, lolding NIC number
42201-3664088-1 having ,r place of
business al 205 Saba Avenue, Phase B

,PDOHA, Karachi
,t)
Ptesently in illeg;; occupati,rn of House
nirrnber 4/1/1. Lirh Zamzi ,rra Street
Phase 5 PDOHA. Karach;.

\l

a!

2. NAADIR,AHIVIADMUSTAF;\

Son of i.{r Syed .)ami Must.rfa, [,4uslim,
adult. holding Nl,lOP numl,!"r 422018-
441029-5, having a place ol business at
205 Saba Avenre, Phase I PDOHA.
Karachi

Presently in illeg€l occupali('n of l-louse
number 4/1/1, {;rh Zamzama Street,
Phase 5 PDOHA. Karachi.

3. TpE flArF--
RESPONDENIS

CRIMINAL REVISION API'LICATION UNDER SECTIONS 435 li
lt

I
561-A OF THE CODI'- OF CRIMINAL PROCEDURE 1B9B

READ \ VITH ARTI'JLE 199 OF THE CONSTITUTION

OF THE ISLAN/|IC REPUBLIC OF PAKISTAN

439 &
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IN THE HIGII COURT OF SINDH AT KARACHI

Before: Mr.,Jllstice l,,lohar-nuecL l(arim l{han Aglu

Cr. Revision Application No.02 of 2015

Daanish Ahmed Mustafa

Syed Sami Mustala

Dirtt'ol hetirinq

ljatc ol Order

Applicant

Rcspondcnts

Mohammed

I 8.05.201{r

X7.05.2016

Thror"lgh M,/s Aglta Faisal & Riaz Munir
ddvocates a licant
Through M/s Adnan Iqbal Char-rdhr-y &
Abduilah Azzam advocates for responclerl'!s.
Mr. Abdullah Rajput, Additional Prosecutor
Gcneral Ior StaLe.

ORDER

Khan Aeha. J. This criminai rer,ision

application is directed against thc impugned order dated

26.12.2O1,4 passed by the learned tlnd Additional Sessions Jucigc,

ltarachi Soutl-i in criminal miscellaneous applicalion
No.l762l2Ol4 Re- Daanish Ahmed Mustafa vs. Syecl Saml

Mustafa arisir.rg ont oI a complaint fi]ed by the applicant under thc

Illegal Dispossession Act, 2005 (the Act).

2, Succinctly stated the lacts of the case are that the applicanr

had filed a complaint under section 3 ancl 4 oI tile Act belore Lhe

Ilncl Addition.rl Sessions Judge, I(arachi South wherein he claiined

ihat the House No.4/1/1, 6tt Za.mzarna Street, Phasc-V, DHA

Karachi {thc Property) \i'as under his larvlul occupation along \.f ith

his family since August 20l L The Property u,as in the namc oi his

lathcr, lhe respondeDt No.1 but it was purchased as joilt property

of respondent No.1 (father) and the applicants mother Naheed

Ahmad. The respondent No.1 (father) made a text message to the

applicant on 01.12.2014 at 05:33 p.m. ro mal(e sure rhat the

applicant stayed aivay from the Properq_y. Subsequcntl-v, the

applicant received a telephonic call from hjs housekeeper, r,.'ho

informed him that unl{nown people were Lrying lo lbrce their !v.ry

jnto the property. On rccrcipt r:l such inlorr:ratiorl, zrpplicanl calle(i

at Madadgar 15 and reported the happening/ incident. l,ater on I

\t-/ l
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Security Company informed the applicant thar his fathcr
{respondent No.lJ and brother (respondenr No.2) have forcibly
occupied the Proper6,. Ilence the applicant had tlo other
ellicacious remedy except to file a complaint under sections 3 & 4
o[ the Act against the respondents.

3. Lcarned coulrsel for the applicant contended that thc
impugned order suffers from legal ancl lactual cliscrepancies ancl
being contrary to the law is liable to b€ sct aside. He further
submitted that Lhe impugned order is violative ol.the principles ol
fair adminislration, justice, fair play and goocl conscions and hence
is liable to be set aside. He next submitted that the impugnecl
order amounts to disenfranchising a victim of serious crime from
obtaining clue relief from rhe Court oI rightlul jurisdiction. I{e
further submirted tllat the impugned orcler if left in the ficld q.,otrlcl

provide an impetus to perpetration of criminal actions upon
victims by thei! relatives. He also submitted that the impugnerl
ordcr is prima Ltcie contrary to the Ia$, laicl dorvn b} the Superior
Courts and is based pur.ely on suEnises and conjectures and is
liable to be set-aside.

4. In support of his contentiolls, Irr placed reliance on :he
cases of Rahim Tahir v, Ahmed Jan & 2 others lpLD 2007 S.C.
423), Anjum Jillanl v. ItIat. Feroza Jillani & another (2008 \ LR

2280),UtikhEr Ahmed v. Zulliqar Ali & g otbers (pLD 2OOg

Lahorr: 59i, Muhammad Bakhsh v. Additlonal Sessions .rudge &
others (2O10 PCr LI 26S), Muhammad Rqmzan d Jani v.
Muhammad Aslam & others (2007 pCr.LJ 1784), chularD
Muhammad v. Maj. Dr. Waheed Rind & others (2007 pcr.Ll
1878 (araclri), Razc Muhammad & other.s v. The State ll)l,D
196; {W.P.) liarachi 637), Mohammad Ashraf v. Faiz All & ll.
others (PLD 1975 S.C. 556) ar.rd Mumtaz Hussain v, Dr. Nasir
Khan & others (2010 SCN,IR t2S4l.

5. Learned coLrnsel lor the respondents submitr.ed that the
learned trial court has rightiy passed the impugncd order keeping
in view oI all the facts and circumstances of the case as the
applicant has no rigltt to claim posscssion lrom the rcsponclcnts as

lreither the appiicant disclosed that uncler what capacity he was

occllpying the house or as to whether it \yas gjven to him lor his
rcsidential purposes or as to \a'helher it was let out to him. In this

,1,
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j)
respect, the applicant has no s()und reason to claim Lhat the

property was illegally occupied by the responclents as the

rcspondent No.l is lalvlul owncr of the propertv and lh.

respondent No.2 is son of the rcspondent No.1 Hc ncxt submitte(l

that cven the appticiut has filed a civil suit No.l07912015 before

this Court for Declaration, Permanent injrrnction and mandatory

injunction against the respondents. lt was further conte ded that

in civil suit the applicant has claimcd that a declaration stipulatilrg

that the plaintiff is rightfr,rtly entitled to peacelul restoration of

possessioll and his asscts. He thcrelore colltendcd that the lcarned

trial coLlrt has rightly dismissed the climinal llliscellaneous

application of the applicant as thc Act clid not apply Lo the fdc[s

and circumstances of this case especialll' as a civil suit ltad

already been filed and the Act only npplied to land grabbers as

such this criminal revision is liable to be clismissed,

6. ln supl)t)rt of his conrentions learnecL counseL placecl reliance

on Zahoor Ahmed & 5 others v. The State & 3 others (Pl-D -]007

l,ahore 231), Rahim Tahlr v. Ahmed Jan & 2 others (PLD -1007

S.C. 42ll) Dr. Muhammad Safdar v' Edward Henry Louis (PLD

2009 S.C. .104), Mumtaz Hussain v. Dr. Nqsir xhan & others

{2010 sClvlR t254), Bashtr Ahmed v. Addltional Sessions Judge,

Faisalabad & 4 others (PLt) 2010 S.C. {16'li, Il/aqar Ali & otbers

v. The State through Prosecutor/Advocate-General, Peshqwar

& others (PLD 2011 S.C. 181), Habibullah & others v. Abdul

Manan & others (2012 SC\'IR 1533), Muhammad Kausar Iqlral v,

Addltional District & sesslons Judge & others (2012 P Cr. I-.1

1405 Lahorc), Shahzada Khan v. Badar Islam & 2 othets (2012

YLR 2OCi4 IJcsharuar) and Muhammad Fare€d. v. The State &

others (201i1 YLR 133 Sintttr)

7. Lcarncd A<tditional Prosecutor Gencral (APG) submi''ted that

the complainr is between private individuals and the learncd judge

bcforc passing the impugned order had failed to consider all the

facts beforc him and as such the case shoulcl be remanded back to

him for reconsideration oI the case based on all the docunlents and

other information q,hich has been brought before this court and

rvhich thc learned Judge was unar,varq o1'. APG di<l not sltPport thc

proposi[ion that the,^ct only applied to land grabbers lrince the

words,'illegal occupant" were also used. .17
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8. I have considered the subruissions raiscd by learned counsel

for the parties, perused the matcrial available on record and rhe

case law cited at the bar.

g. The opcrntivc part of the impugned orcler rcads as under

"l have heaud the arguments of the learne(l
counsel and perused the record. According to Lhi:
memo oI application, it is not mentioned in it rrhat the
applicant is rhe lawful owner of ihc propern, br.rr
according to the contents of the casc, the proposed
accuscd No.l i.e. his father, is the lawfui orvncr of rhe
propcrty in question. Furtherntore, thc applicant lvas
also noL the tenant oI thc property in questiorr.
Furthermore, it $'as the contelttion oi the learned
counscl lor the applicant that all the taxes and utiliry
bills u,ere paid by rhe applicanl. of thc property in
question, buL I am of the vielr, that, the sorl u,irh love
an(l affection, if paid the utility bills/ra-xes of the
proPerty, such payment cannot er-rtitle him to get trte
orvnersl1ip, or the possession of thc propert), as he
rvas resicling therein being a son. Furlhermore, it'\!as
also not available in the complaint in hand ttrat
lvhether, the applicanL is the bcnami ou,ner of (he
property. I an of the vie\ that during liietimc of the
Iather, children cannot claim the propcrt], of their
father, being the lcgal heirs, as the o\r.ncr of ihe
property is aliye and only aftcr demise of thc owner of
the property/ father/ parcnts, thelr can claim so, bu; in
the case in hand, it is a dispuLc bctween ttre falhcr
and son and ma_,- be such ciispLLted, due to
matrimonial issues, hetrveen the parrics, as it is seen
in onr socieq-.

In view of the above discussion, no case of illegal
dispossession is made out, as if such like applic.rtions
ar( to be ailowecl, then evcry son, u,ho havc som<:
disputes (vith his parcnts v,'ill unnecessariiy drag his
parents before the courts of ialv, therefore, rhq
applicant/ complainant is iailcd to satisfy this courr
about the maintainability oI this complaint, ancl the
complaint in hand is clismissecl accordingly."

10. Although I do not intend to go into or determine any factual

issues as this is a matter o[ evidcnce it would be useful in

determining the issuc at hand for a briel over view of lhc facts in so

far as they seem from the parties oral arguments not lo be

disputed.

11. Thc applicant is the son of the respondent who lrad beerl

living itl the UI( widr his family. On his return to Pakistrrn tlte

respondent arllowed the applicant to live at the Propert-y whilst he

and his wife lived in a different properff in PECHS. The respondent



also helped the applicant get a job in CSA School. SiDcc At-tgust

2Ol1 the applicant had bcen livilrg at the Property \4'ith lris family

ard was paying all bilis and taxes and according to him rhe

Property had been gifted to hinr by his fathcr although therri

appears to be no formal gift deed. The Property remained in thc

respondents name throughout the time which the applicant was

occupying it with the permission of the respondent although no\l'

apparently thc respondent's wife and mother of the applicant is

nou' making a claim over the Propertl'.

12. In any cvent the applicant and the respondent after about 3

1/ears fronr the time when the applicant had first occt-tpied the

Property with the permission of the respondcnt fell out ',r'ith eiich

olher. Appa.ently the respondent sent the apPlicant an SMS orr t-

12-14 tellirrg hirn to sta]- a\\,ay from tlte ProPerty and on tfie sitmr

clay the responclent $trile the appllcant was at tlre lamily home ilr

PECHS q,ith his mother received a call from his staff that the

respondent was forcibly taking possession of the Property Thc

respondent rvitir the assistance of the police (lid t.lke back

possession of the Property in the absencc o[ thc applicant and the

applicant's possessions in the ProperB, t'erc rcmoved. There upon

thc applicant registered a complaint against the responclent under

S.3 of tile nct. Therc alter a civii suit rvas also filed befo|e the

Sindh High Court and other cross iitigation ensured lvhich is still

pencling belore the Sindh High Court.

13. The bone of contention betiveen the parties secnls to bc

whether the case on its orvn particular facts and circumstances

falls within the ambit af the Act, According to learned counsei for

the applicant it does as he u'as in legal occupalion and the

responclent i.rad no right to dispossess him in the mannel in lvhich

he did.

14. On the othcr hand the respondenth contention is that the

Act docs not apply becausc as set out in the Preamble it rvas to bc

lrsed against land grabbers and not in lamily cases such as this.

Furthermore, he has also contended that oncc a civil suit has been

filed pr<.rceedings Lrnder the Act are ba!'red.

15. lt rvolild appczrr to rne thi,rt, in tlte qivcrl citr'rlrn st:: nc'es, t1ir"

case revolvcs aiound the solc legal issrte ol rvhether or not tilc AcL

', 
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is aPpli(:able birsecl on lhe facts irl'ld circllmsLallces Uf dle

particrllar casc.

16. Sincc the Preamble ol the Act, S.3 oi the Act and t'he

definition ol "occupier" under the Act are relevzult to the

determination of t}le case the same are set out below for ease oI

reference:

"Pteamble: An Act to cltrb thc activities of the proPc.t)'
Grabtrers-
Whereas it is expedicnt to Protect the lar,vlul orvners
and occupiers of immovable propertics liom their
illcgal or forciblc dispossession thercfrr:rm by the
property grabbers." (bold addcd)

(rl
Prevention of lllegal possesalotr of Property, etc.---

No one shall enter into or r-lpor anv t)roplrrtl' to
clisposscss, grall, control or occrlp) lr u'irhout harillg
rirr1, 1e$,lirl authoriLv Lo do so ,,r,ith Lhe illtenLlorl Lo

disposs!-ss, grab, control or occLtPJ Llle proPerLv 'oJn

o\!ner or occupier ofauch pioperty. (bold added)

l2l Whocver contravenes the provisions of thc sub-seclion
(1) shall, without prejLLdice to anJ, punishmenl to
rvhich he may be liable undcr anv oUler Ialv lbl thc
tirne being in force, be punishable with imprisonroent
rvl]ich may extend to tcn years and with iine ancl thc
victim of the offence shall also be compensated in
accordance with thc provision of scction 544 ol Lhe
Cocle".

S.2 (c) "Occupicr" raeans the person \\,ho is in lawful
possession of a propert-v." (boid aclcled)

17. Both parties have cited a large nlrmber of aurhoritic's in

support of their respcctivc contentions q'hich has sltolvn how the

Act has been interpreted by the Courts over time. Although t have

perused all the cited allthorities I intend Lo confine mvself to the

iatest SLrpreme Court authorities [or neccssary guidance.

18. The 6rst case is Mumtaz Huasail V Dr.Naslr Khaa (2OlO

SCMR 1245) $'hich q'as cited bv both parries in support of their
contcntions and rvas decided by a 3 inembel Benctr of thc Hontle
Supremc Court on 2-12-2009

19. This case in minute detail examined the rclevant la\v up to
that point in time (and h particulrr consiclered in dctail thc

relationship ber\r'een the Pleamblc of thc Act and S.3) and came to
YY



the conclusion that the Preamble \vas lxr aid to construction and

would onl! be applicable if the substantive la\' \vas uncleal and as

S.3 of rhc Act $'as quitc clear it was of little assistancc in this casc.

The language used in S.3 had widened the scope oI the Act not to

restrict it to just land grabbers and it was also held to be

applicable to any one u'ho came lvithin thc delinition and language

oi S.3 which was quite clear on its plain reading.

20. It endorsed the existing law at P.126O at Para 6 in rhe

follou,ing terms:

"from Lhe clamirration ol ahovc' casr- lar! so lar'
procLuced belore us, tlle positiorl is [l']ar the Acr hrs no
retrospeL'tlvc operation whereas all the cases of
tllegal occupants, including property
grabbers/Qabza group, without any distinction
would be governed by the Act, except the cases
which are already pending before other forum."
(bold acldetl)

And at P. I270

"Whereas remedy under the lll,rgal
Disposscssion Act,2005, cannot be restriqted 'rnl)'againsL a'Qabza Group'. In thc Statute, the definirion
of 'Qabza Croup'or'Land Malia' has not been given
except that the preamblc provides that to protcct the
lau'lLrl o\,!,r1ers and occupiers of the imrnovable
prcrpertv frorrr their illegal or forcible disposscsslotl
there-liom by the ploperty grabbers. II it is .rcccpted
that the remedy under the tllegal Dispossessiol Act is
available only against lhe professional land grabbers,
though Statute has not delined what is meant try 'land
grabbers' or 'Qabza Croup' , then a person, who
illegnlly and unlarvfully grabs or clispossesses or
occupies the property fram a lau'ful orvner for th(: irst
timc, cannot be proseclltcd lrnder thc Act rTrclely
bccause thcre is no such prcviolrs history of him to
call him a man profcssionalll' c-ngaged in rhc, activir_"* oi
iand grabbing.'

2l- [i would therefore seem that by virrue of this casc an-\'

person whether a land grabber or not could come withir thc ambit

of the Act providecl that thc requiremenls of S.3 lvere mct and

tltere was no pending civil auits ovcr the property at thc timc $4lcn

the compiaint rvas filcd.

22. The ncxr SLtpreme Court case on this issue 6'as tl'te (ase of

Bashlr Ahmed V Additlonal Sessions Judge Faisalabad {PLD

2010 SC ri61) which \.\.'as decidecl only around 3 months after lhe

case of Muntaz Illtssilin discussed ilbovc and since lhc' 3 rncmbers

@
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of this bench \r,ere not a part of the 3 member bench o[ Mumtaz

Hussain's case which rvas not mentioned in Bashir Ahmcd's case it

maJ, rvell be that this 3 member bench rvas not a$'a!e of thc

recently decicled Mumtaz Huseain's case and as sllch was unable

to consider it and take any benefit from it. hl this case the Court

tended to suggest th.1t the Act was only apPlicable to land grabbcrs

ancl hcld as under:

"lt had also been dcclared by the FUU Bench of
the Lahore High Court, Lahore in tl'lar case th.1t the
Illegal Dispossession Act, 2005 was irttrodttccC i11

order to curb the activities of Qabza groups/propcrt)
grabbers and land mafia. lt has bcen concedcd beli)rt
us b], the lcal.ned counsel for the petitioner that no
material is available rvith the petitioter tcr esrablish
that respondents Nos.2 to 4 belonge(l to any Qaltza
grorrp or litnd mafi.i o!'that the)'had the crcdcntials or
antecedents ot being propcrtl.grabltrs. Irr view ol thc
cliscussion made above thc iDlpllgned acquitt.tl ol
respondcnts Nos.2 to 4 recorded lry the leaincd
Additioral Sessions Jndge. l-aisalab.rd lrpon
accept.illce of their appljcatio!r sLlbmiLte(i Llllder
sc"t--tion 265-K CI.P.C. has betn foLrncl bv r-ts lc, bc
cntirel,,- justified ar1.l dismissal of thc petitioner':, \,\'rit
petition lry the learned Judge of the Lahorc Higlr
Court, i,ahore has aiso becn lound by us:o bc
uncxccplionable. In the circumstalccs of this casc
mcntioned allove we have entertaiued an irleslstible
impression that through filing of his complaint under
the Illegal Dispossession Act,2005 the petitioner had
tried to transrorm a bona fide civii dispute betn'c.'n the
parties into a criminal case so its Lo bring the weight of
crimilral law and process to be.! upon respcrr]dcnts
Nos.2 to 4 ir'r oldcr to cxtract concessior liorn thern.
Such Lrtilization oI the criminal la$' and proccss lry thc
petitioncr has bsen found b1' us Lo be an abuse ()f the
process of la\a' q,hich cannot be allo\\,ed Lo lle
perpetuated."

23. Tlrc firral case citecl by the resPondent uas thc case jfWaqar

Ali V The State (PLD 20 I I SC 181) where b1, a 3 nrember Bcnch oi

the Supreme Court foun(l that for an.1ct to fall under the Acl there

had to be both actus reus and mens rea.

24. Based on the facts and circumstances of this case it allpcals

that there was both an actus rcus (taking over of the PrciperB) and

mens rea (inLcnLion to itlegally disposscss)

25. The real issue is rvhich of the hvo Slrpreme Colrrt JLrdgments

each decide(l by 3 member benchcs is to be lbllowed i.e. Mumtaz

flus6al,r !\,'hi{Jr suggesteci that the Act rvas rot rcstl'ic(ed to lallcl
1,



grabbers or Bashlr Ahmed's case $'hich stlggesled rirat the Act

only applied [o the laud grabbers?

26. Having considered both cases in some dcpth and bearing in

mincl A. 189 of the Constitution {and also bearing in mind that the

Mlrmtaz Hussain case considered the matter in far greater detail

viz a viz the relationship between the Prcamble and S.3 than

Bashir Ahmed's case) with ut most respect and defercnce lo the

Honble Suprcme Court, I am of the view that until a final decision

is made on this is$ue by the Hon'ble Supreme Collrt (namel!

whether t}le Act only applies to Iand grabbers or othcr persons.{s

wetl) a hybrid approach bet\'"'een the two judgments may be

adopted whcrebv prima facie the Act should bc mainl)' but nol

solely restrictcd to land grabbers. As there may be exceptional

cases li'hich also fall within the ambit of the Act which are nc't

cases of larld grabbing but justify the initiation of procecdin|;s

undcr lhe Act. Such cases mlrsl be judged on their oqn paticulitr

facts arrd circumstances.

27, In my view an important aspect of this case is that the

applicanr made contact with thc police fot Lheit assistattcc

immediatcly on the da\.that his father took oYer tlle house and the

complaint under the Act was a natural consequence o[ his contact

with the police in the given circumstances and before the civil

litigation commenced. llad the civil litigation over thc ProperL]'

cornmenced a feu,q'ceks or months before thc complaint lrnder the

Act my finding may have been diffcrent. From the record it scems

that on the date of dispossession i.e. l-12-14 the applicanr

imne(liately called the police on the Madagar I'5 to complain itbout

the illegal dispossession and seek police assistance. On 2-12-14

(the next day) the upplicant filed a formal cornplaint rvith the pouce

and 2 days after that on 4-12-14 the applicant liled a complait]t

under the Act $,hich rvas dismissed by thc impugned ordcr oll 26-

l2- l4 $,hich is the slrbject of rhis criminal revision applicalion. On

4-12-14 respondent no.1 hled a Civil Suit lor declaration,

injunction eind possession and damages against the aplllicant

Therc after civil suits werc also filcd bl thc applicant an(t the

respondents' $'ife for possession oI thc Propclt). The civil litigation

thereforc in my vierv followed the criminal aspect of the case whicll

lvas initiated immediately {'hen the father took possession of the

Propeny. Thus it secrns highly likely Llncler thc given

.f
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clrc,.lnlsLances that the i{llPlicaLnL \t/us tloL tlf illg to col-llel t a l)Llrell

ci!il case inro a crinlilli case to put plessur('ot'] lhe rcspon'lelll' l1

seefils that the applicant's lirst port ol call ltas Lhe p<-ilicc 
'1ncl 

lhen

rrnder the Act ancl Lhel-e altcr cii'il proceeclings follo$'ed on botlt

sides.

2a. ft is also in my view relevant that the respondent gave hIS

permission to his son to live in Lhe Property u'ith his family

exclusively without interference for around 3 years' Thar the

applica,nt paid all thc bills and taxes, engaged iris own staff anC

entered into a security agreement lor the protectiotl of the Property

etc ancl in effect in my vie$' on account oI sLlch acts most likely

l)ecame tl-re legal occupiel of tlre ProPelt)' for the Pltrposcs of s 3 ol'

the Act keeping iu vielv the delinition of.occupier,, under S 2'rjr of

l"he Act and the tact that by his conduct the respondent had

trcatecl the applicanl as the la$'ful occupier. Ile may evcn llave

becn estopped liom taLing the action u'hich he did,

29. Atthough in such cases the Court is involved in a dillir:ult

balancing act bctween the rights of the la$'ful owr.rer (in this case

the responclent) and the person who appears to bc in larvftll

occupation (in this case thc appiicant) I am o[ the view that under

the lacts and circumstances of this Particular case the respond!'nt

ought lrot to havc in elfect simply taken over the Propertl with thc

help ot thc police. ln my vicrv he ought to have given his son

\.!'ritten notice of a reasonabie time in which to vacatc the Prclperty

bearing in mind that he was living rvith his familS' in the ProPert]'

$'ith thc permission of the respondent Ior the past three J'cars arld

rhereafter iI the .lpplicant failed to vacate tl'le Propert]' initiate, ii so

actvisecl, the approPriate civil proccedings in order to rccover the

Property whereby thc due course of larv rvtiulcl be foll<.:wed

30. ln my view chucking iamilies out of pn.rperties u'hich you

had allowed them to live in peacelully lbr a number of ycars I'ho

hacl no wherc else to go $/ithout giving any notice is to be both

discouraged and avoided. However lrustrating it may be lor the

person who clains to bc the actual owner as in this case the

responclent due process of the Iaw must be followed. h this case it

seems that the respondent took thc lalv inlo hi$ own hands and

simply $,ithout r.roticc cllucked the applicaDt and his farr.rily out of

[he Propefty. Again tlre conccpt of citizens taking the lau' into Ureil'

orvn hancls must lte both avoided and discourlrgeci $I

Dq



L(/

.ii. ,ic. c:.iirlSlr t:r| crtnrirl;t1 Ievisli)rr aptrilic'Ltion is ail'-\i'r'r -ir'l'l

rh.- iinlJulin'Jil .rldcr (liitc'(l 2'r I l :tJl'l rs ':-i r:'r'Lc - "1 
' '5 1" i7g

rl,:'tri:!rlirla(i \'.lleLiler or l1o1 6n -'1l iil:c irlL:r |'' I'll !r'llilrliltf! rrrlr: 'r-

:;.3 .ta r-hf A(r. b.lsc(i orl tlrii c'. idr:rIL-' r.cl'ilrtli l,.:li'r'- lh' lti;ji

CLrlr!'1. lr'i ilic ir]ca:ttinlt civil !.tr,c'-erlints 111lLJ col!iil)l-lc i'l irirtt'lirl
,!,. ithoLll- Prt-iilciicc rc, th.- criruitr;t, p;:occcdings $hlcir aic'llillltt'tli ir'

xal r-!1'c
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