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IN 'tIIT] HIGH COI]R'I OF SINDII AT KARACIII

APPELLATh JIIRISDIC f ION
UNDER ANI'I 'IER[{ORISI\,1 ACT I997

CITI ]\II ]\ A EAL NO.
o)

/20 t1

Shah Faisal.

Sro I iayat Khan, Muslim,
Adult, Resident of House No:
A- 14, Sector No-3, Monghopir.
Sultanabad, Karachi.
Presently Confined in Cenrral Jail,

06 L]v(-9.;
D.AG^",\

o'. Lr,*-*q-

Appellant{t Karachi
C,)

\ T,IISLS

The State Respondent

l) FIR No: .1212012

U/S: 302/3921351/34 P.l'.C
R/W Scction 7 nTA 1997.

Pr'S: Nlanghopir, Karachi (we$)

2) FIlt r-o: 119/2012
tl,'S: l3-D Anns Ordinance

P/S: N4anghonir. Karachi (west)

CRI]\IINAL APPI,].\L L]N I) I' II ST,]CTION ls oF
THfl ANTt TllillontS\t AC'l- 1997

Being agglieved by and dissatisficd with rhe impugned

Judgment of convection dated ll-01-2014 passcd by rhc

leamed judge A.1.C )Jo-l at Karachi (M.S Khalida Yaseen) in

special case No: ll-l l2i20i2 (The Stare VERSUS Shah Faisal

I

I

I
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IN THE HIGH COURT OF SINDH AT KARACHI

Special Cr Anti-Terrorism AppealNo.03 of 201'1

Confirmation Case No.01 of 2014

Appcllant Shah Faisal through N'lr.Salahuddin Kh.rn
Gandapur, Acivocate.

For 5tatr,: Mr. Muhammad Iqbal Awan, Deputy
Prosecutor General.

Date ot hearing:

I)ate of annolrncement:

{18.10.2(11 9 and 09.10.201 9

16.10.20]9

Mohammad Karim Khan Agha, J.- Appetlant Shah Faisal s/o. Hayat

Khan has preferred this appeat against thc impugned iudgment dated

31.01.201,1 passed by the leamed Jud8e Anti-Terro sm Court No.ll,

Karachi in Special Case No,B-112 of 201e F.l.R. No 42/2012 tt/s.

302/392/ 353 / 34 PPC r/w section 7 of ATA, 197 and SPecial Case No.B-

713 of 2012, F.l.R. N.1.19/2012 u/s. 13-D Arms Ordinance, redstered at

Manghopir police station, Kalachi whereby the aPPellait has been

convicted and sentenced to death under Se.tion 7(a) of Anti-Terrorism

Act.1997 (subject to conJirmation bv this court) with fine of Rs 2,00,00U/-

(llupces ttr'o lacs or -y) to be paid at the ratc of ruPees one lac each to thc

legal heirs of both the deccased Bnd also to suffer R.l. for 07 ycars under

section 13-D Arms Ordinancc.

2. The brief facts of the casc are that SHo/lnsPector Chulah Rasool

Rajper of I5 ManghoPir has lodged FIR No.42/2072 on U3.A)2012 at 2045

hours stating therein that he along with his Police Party were on illaqa

gushat in police mobilc u'hen b)' wireless, he received information that

firing has taken place at Sultanabad Sector-3. On this iiJomration he had

reached opposite l"{ashah Allah General Store, Sector-3, Sultalabad at

1915 hours. IIe saw a silver cokrred Cultus Car having Regiskatiorl

l'lu AFX-361in which llC Nadeem Abbasi and PC Mutrammatl Sajid wcre

2

Present:

Mr.luslire ilohn nr ad Kutill.. Khu Ash,/
ttLJls!1lLrunltLruEllJ!!8.

TUDCMENT
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lying drenched in blood who bv cntry No.32 atonSlvith their Private

liccnsetl u,caponr HC Nadcem Abbasi 9MM TYI--363 with license No.5991

whereas PC Muhammad Saiid had pistol number A-2514 30 bore license

N<.r.106727 were on duty in illaqa gushat in search of terlorists. Both

injuled were sent through S.l. AIi Muhammad and other Police Palty in

govelnment mobile for keatment to Abbasi Shaheed HosPital. Whilc

going to Abbasi Shaheed HosPital Sl Ali Muhammad in(ormed him that

both iniured have succumbed to thcir iniuries and (or legal proceedings he

is presert in the hosPital. Ile had informed the hiSh-uPc and teached

Abbasi Shaheed Hospital where doctots were btlsY in the Postmortems of

the deceased. He had given instluctions to Sub-lnsPector and he ol1 his

otv'n found out that t1a'o to three teircrists had fired at the Police ctificials

and hacl killed them antl had also takcn their weaPons and as such he

lodged this FIR to take action against unknolvn accused Pclsons' fhe

investi8ation of the case was given to lnsPector Younis Raza Jaffed.

3. The co accused Muhammad Yaseen Khan alias Haii S/o Abdul

Rehman alias Naik Dil rvas arrested but escaped from lti Taimuria on

17.M.201?. He was deciared proclaimed offender b,v the Coult on

29.11.2012 and the case against him rvas kePt on dormart file to tlccide the

same as and when he was arrcsted Thc accused Shah Faisal was arrcstcd

in this casc on 02.07.2012.

4. Alte! usual investigation the challan was submitted and the chargc

was fmmed against the accused Shah Faisal on 07.12.2012 in which he

pleaded not guilty and claimed tus trial.

5. [n ordet to prove its case the prosecution examincd 16 PW's who

exhibited va ous documents and other itcrns in supPort of the

prosecution case where after the Prosecution closed its side lhe

appellant/accused tecorded his statement under S 342 Cr'PC and also

gave evidence on oath u/s. 340 CI.P.C. rvlrereby he dcnied the allegahons

agaii.st him and claimed his false implication in the case and thereafter the

defense closed its side.

6. l,€atned Judge, Anti-Terorism Courtll, Karachi, after hearing the

leamecl counsel for the Parties and assessment of evidence availablc on

!/
l
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recorcl, vide the impugned iudgment dated 31.01.2014, convicted and

sentenced thc appcllant as stated ahve, hence this appeal has been filed

bv the appellant agalnst his conviction.

7. The Iacts of the casc as {'ell as evidence produccd before the trial

court find an elaborate mention in the imPugned judgment, thcrefore, the

same are not teProduced herc so as to avoid duplication and unnecessary

repetition.

8. Learned counsel for the appellant ha$ contended that the aPPellant

is not named in the F-lR and no witnesses are named in the FIR; thal

initially the 5.173 report was filed in "A" class and subsequently the

appellant vvas falsely implicated in this case; that ail the e1'e witnesses are

chance witnesses and cannot be relied uPon and in fact ale Put Llp

u,itnesses by the police; that the identification Parade was not caried out

in accordance with larv and after an unexplained dela.v.' oI 7 days after the

arrest of the aPPellant and that for one or all the above reasons the

appellant u,as entitled to be acquitted by extending him the benefit o{ thc

doubt. In support of his contentions he Placed reliance on Zafar Hayat v,

The State (1995 SCMR 896), Asghar Ali alias Sabah v. The State (192

SCMR 2088), Muhamrnad Ayaz v. State (2011 SCMR 769), State v. Bashir

and others IPLD 197 SC ,108), Tariq Pervez v. The State (1995 SCMR

t3{5), Muhammad Nawaz and another v. The State (PLD 2005 SC 40),

Irfan and another v. Mfhammad Yousuf and another (2016 SCMR 1190),

Ayub Masih v. The State (PLD 2002 K 10'18), Ghulam Mohy Ud Din

alias Haji Babu & another v. The State (201'l sCMR 103'l), Amiad Shah v.

The State (PLD 2017 SC 152) and Muhammad Mansha v' The State (2018

scMR 772).

9. On the other hand Mr. Muhammad lqbal Awan, DcPutv Prosecutor

General for the State has argued that tlus was a brutal murder of trvo

policemen; that there are at least 3 eye witnesses all of whose evidence is

reliable, trustworthy and confidence inspiring who had no e.,mitv wilh

the appeliant and as such harl no rcason to give false evidence against

him; that the eye witnesses elidence rvas corroboratcd by the mcdical

evidence; that the iderrtification parade \a'as ca! ed out in accordance with

law; that the weapon from one of the deccased rvas recoveted from the

appellant who confessed to the crime and lead the Police to the Place of

I
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10. We have heard the argumcnts of the leamed counsel (or the Parties,

gone through the entire evidence which has been read out bv the

appeUant, the impugned judgment with their able assistance and havc

consideled the relevant law.

11. !-rom the evidence in our view it seems to be an undisputed

position and indeed admitted Position by both Parties, as suPPortcd bY

both ocular and medical evidence, that both the deceased were shot by fire

arm and died on account of the firearm iniuties sustained by them at

around 18.55 houls on 03-02-2012 whilst thc deceased wcre sitting in a

silver colored Cultus Car oPPoeite Mashah Allah Genelal Store, Sector-3,

Sultanabad Karachi.

12. fhe issue before us thclefore basc(l on the cvidence on recold is

who shot and murdercd both the deceascd?

13. ln our view the Prosccution has failed to Prove its case against the

appellant beyond a leasonable doubt and as such the convictions and

sentences against the appellaot ard the imPugned iudgment are set aside

for the following reasons;

(a) In our vielv the case agairlst the aPPellant largely turns on

ra'hether or not we find the eyewitoesses as teliable,

trustlvorthy and conJidence inspiring and thus rve r'r'ill

exandne the evidence of each ol thc'l allegcd eyewitnesses'

(i) Eye witness PW 2 Zahid' Hussain tuzvi in our
view is a chance lvitness whose elidence must be

viewed \aith a great deal of caution since he had no

cogent believable exPlanation for his Presence at the

sccne t f the incident. In this resPe(t rcliancc is Placcd
on Ms llukheana Begum v Sajiid (2017 SCMR

596).He does not say how far away he w'as when he

saw the appellant fiting on the deceased in their car;

other evidence indicates that it was already gettint!

dark; that in his elidcnce he states that th'o PeEons
ra'ere talking to Nacleem who then opened fiie on him

t
,t

the incident; that the FSL rePort is Positive and also thc chemical report

and as such the Prosccution had succceded in Proving its case bcyond a

reasonable doubt and the apPeal should be dismissed and the death

sentence maintained as this was a Particularly brutal crime which

involved the murder of two Police men-
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which indicates that the firing was made from close

range however this is not suPPorted by thc medical

evidence as no evidence of any gun powdcr residuc,
tattooing or even blackening was found by the MLO
on any of the wounds receivcd b;- either of the
deceased vyhich iidicates that thc shots h'erc madc

from at least 3 feet alaal' which conkadicts his oral

evidence. ln this resPe.t reliance is placed on Amin
Ali rnd anothcr versur The Srate (?0ll SCN'IR -121);

that he gives no hulia or descriPtion of the apPellant.
In this respect reliance is Placed or Iaved Khan V
State (2017 SCMR 524). IIis conduct also in our view
does not tend to acaord \4'ith natulal humar conduct
since alter wihressinB orc firing incident instead oI
going to thc car to sec if either of the dcceased

required medical assistance o! phoned for help he

lvent to thc housc of one of the deccased (Nadeen, to
narrate the incident to those who may have been

present- In this tespect reliant'e is placed lluhrmmed
Aiif v Strtc (2017 SCMR 486). With regard to the
identification parade lve do not consider that this has

bcen cafiied out in accoidance with the guidelines

laid down in the case of Kanwar Anwaar Ali (I'LD
2019 SC 488).ln particular the accuscd was kept in
policc custody after his arrest and could havc easily
been 5hown to the eJe witnesses which is thc deiensc

taken by thc appellant in his 5.342 Statement and
under oath (and l!'as put to the PW 1 Azizullah the

iudicial maglstrate during his closs examination as

well as this eJ,e witness) especially as on the very da1'

that the FIR was lodged the poiice had aircady
contactcd tr,!'o eye witnesscs aod thus for thc safe

administration oI criminai justice the aPPellant

should have tEen sent to iudicial custod) until aftcr
the identification parade. There was also an

unexplained delat' of 7 davs in carrying out thc
identifi.ation paratlc after the arrest of the aPPellant

whi.h aflain raises doubts as to $'hcthcr thc

idcntiiication parade can be salely relied upon.
Fultheinore no CNIC'S t^'ere taken frofir the

dummics. ln court identification has not been

approved of by the SuPreme Court in terms oI its
reliability or credibility. Thus {or the above reasons

rve place no leliance on the evidence oI this e1e

witness.

(ii) Eye witness Pw 4 Jawed tu16a.ri in our vielv is
also a chance witness whose evidence must be viewed

wilh a grcat deal oI caution. He does not sa)' hola' far

away he lr'as when he saw the aPpellant firing on the

deceased in their cari in his own evidence he concedes

that it $,as alreadl'getting datk at the time of the

incident; he does not 9ay hot'far ftom the car thc

accused *'ere firin& ill ou! view the huila that hc

gives conceming beards is insufhcient to ensure that
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he could safel,v identify the aPPellant again and

intcrestingly at the identilication parade accorcling to

his evidence the apPellant only had a light beard. ln
this reepect leliance is Placed on Javed Khan v State

(2017 sCI\{R 524).There are somc variations in his

evidence and his S.16't sfatement and surprisingly by

his own admission he has reached the PS at 8Pm on

the day of the incident before the l'lR was registercd

at gpm.Being an cye witness it is susPicious that he

did not register the FIR instead o[ the Police. Witl'l
regard to the idcntification Paradc we do not consider

that lhis has been carried out in accordance u'ith the

guidelines laid down in the case of Kanwai Anwaar
Ali (PLD 2019 sC 488).ln particular the accused was

kcpt in police custody aftet his arlest and could have

easily bcen shown to the eye witnesses \a hich is the

defcnse taken bv the appellant in his 5.342 Statement

and under oath (and was put to the PW 1 Azizullah
the judicial madstrate during cross examination and
as weli as tlus eye witness) esPecially as on the vcry
da),that the FIR was lodged the Policc had alreadl'
contacted two e.t'e witnesses and thus for the sale

administration oI criminal iustice the apPellant
should have tren sent to judicial custody until after
thc identification paraele. There was also an

unexplained delay oI 7 days in carrying out the

identification parade aftcr lhe arrest of thc apPellant
which again raises doubts as to whether the

identification parade can be safely relied uport.
Furthermole no CNIC'S wele taken from the
dumrnies. Ihe evc witness even admits ln lus own
evidence duling cross examination that when you are

shnding in the corridor of the coult the accused

brought in handcufis can be seen. ln court
idenlification has not bcen aPProved of by the

Supremc Court in terms of its reliabilitv or c.edibility.
Thus (or the above reasons u'e place no leliance on

the evidence of this e)'c witness

(iii) Eye witness PW 1l Muhammed Wasim Khart in
our view is a chance ivitncss whosc evidcnce must b€

viewcd \,,'ith a great deal ol caution. He does nol sa1'

h<.xv far awa\' he r,r'as when he salv the apPcllant

firing on the deceased in their car; other evidence
indicates tlEt it ivas already getting darki thal he saw

the appellant conrc (rn a motorbike and firc at the aar

in h'hich the deccased were sitting which is in direct

conkadiction to the othet two main eye witnesses

u'ho apparently saw the apPcllant talking to the

deceased when the fire was made and make no

mention of any motor bike and that the aPPellant

escaped on foot; that he gives no hulia or descriPtion

of the appellant and did not take Part in the

identification parade in lesPect of the aPPellant for
unexplaurcr.l re.rsrrru trst kno\^ n lo the Police. ln/
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cou-rt identification has not been approved of by the

Supreme Court in telms of its leliability or cledibilitv.
Thus fo! the above reasons we Place no reliance on

the evidence of this e)'e wihess. ln this resPect

reliance is placed on Javed Khan V State (2017 SCMR

524\

(iv) Pw 13 Sl Akber Jan relates Lhe evidcnce of co-

accused confessing befole the Police that he and the

appellant killed both of the deceased. This evidence is
hearsay and is inadmissible. Iurthermore, even

otherwise, this is evidenae of one co-accused against
anothc! co-accused which is inadmissible in evidence.
Since the co-accused confession has been made before
the police it is of no value in the eyes of the lah'. This
evidence carurot be keated as eye witness evidence. ln
any event for the rcason's mentioned above no
tcliancc can be paced on it.

(b) Thus, for the reasons mentioned in (a) (i) to (iv) abol'e rte do not

find any of the alleged eye wltnesses evidence to be reliable,

tnlstworthy or confidence inspiring and thus we place no reliance

on the same.

(c) It appears to us suspicious that PW 3 Ghulam Rasool had

checked and found that the weapons of the dcceascd had been

takcn when thc)' had not becn issued official weapons So how did

PM Ghulam Rasool know that thc deceas€d were atmed? Just

because the licensed weapons oI the deceased were in the car does

not mean that the deceased were ca]'I')'ing h'eaPois. It also seems a

bit of a convenient cGinctlence that the licenses were kePt in the

car o[ the deceased so that they could be found by the Police. Pw 3

Chularn Raeool was the first police officer to reach the scene of the

incident and inten'iervcd shop keepers but found no el'e witnesses

and yet he is thc pelson who asked PW 6 IO Younis Jaffety to call

the cye witnesses. Again it secms rathel convenient that two e-Ye

\,r'itnesses pop up shottly thereafter and are told to rePort to the

police station. Why were they not taken imficdiate to the Poiice

station fo! registering the FIR and recordin8 their S.161 statements?

The FIR does not even menhon any eye witnesses desPite one oI

them apparently sitting in the Police station before the FIR \aas

recorded. This chain oI events tends to caste some doubt on the

orosecution case.'t
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(d) When there was no evidence of the deceased Iiring thcir

weapons and as there was no blackening on any of the firearm

injuries sustained by the deceased which indicates that the shots

were fired {rom at least 3 Ieet away how could an emPty have been

recovered from inside the vehicle in which the deceas€d i!'as sitting

as per the el'idence of Pw 3 Ghulam Rasool? ]-hic fact again

weakens the plosecution case

(e) Anv conlession made by the appellant is inadmissiblc in lara'as

it was made be{orc tl1e police.

(f) The appellant was alrcad]' in custody in resPect oI another case

under the Armg Gdhance which did not caEy the death Penalt,

and as such it dtxs not particularly aPPeal to rcason that he lrould

simply conless to murder in another case without even being

interrogated in respect of that case especially as that case carlicd

the death penalty.

(g) The appellant leading the police to thc acene o( the crime is ol

no assistance to the poli.e as the Police aheady kneu' the lGation of

the scene oI the crime.

(h) 1'here is no evidence to suggest that the deceased although

being policemen wele on duty at the time of thc incident they lvcre

in a vehicle which was not a police vehiclc and has not been Proven

to be or.ned by either of thcm; they u,cre not in unjform; they had

no olficial lveapon with them and no ef idence has been Placed on

record to shorl,that they were on duty on lhe day oI the incident

and as such whoever killed the deceased rnay not even havc knoh'n

that tltey \^'ere policemen and may have killed thcm due to

personal enmit)'or any other reason.

(i) The medical evidence can only coroborate the fact that the

deceased were killed by firearm and not who it was who made

such fire.

0) ln terrns ol circumstantial evidcnce which must touch the foot of

the deceased and lead to the neck of the aPPcllant we do not fint.l

that there was been an unbroken charn of evidence linking the

appellant to the trffenses tor r^'hi(h he has lren charged. ln this,
I
s
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rcspc:.t reliance it placed on Az€em Khan and another v. Muiahid

Khan and others (2016 SCMR 274).The only renDining Pieces of

evidence seern-s to be a positive FSL report and chemical rePort

which even when taken together by [o stretch of the imagination

can lead to the.onviction of the appellant. With regard to the

recoveled pistols bclonEing to the deceased it does not aPPeal to

reason that the appellant would have retaiflcd one of these

esp(ially as the case according to thc Prosecution is that the

cleceased were killed because they were police officers fulfilling

their lawful duties. Even otherwEe thcrc is no evir.lence of safe

custody of the recovered pistols or the emPties and i{ the Pistol

recovererl from the appellant belonged to the de.eased how could

any empties have come Irom it as there is no evidenae that any of

the deceas€d n,adc any fire from any h'eaPon. Even one eye

witness says that the deceased rvere shot in the car whilst they had

there hands up. PW 12 Aiiaz Mughal in his evidence statcs that the

pistols used to murder the deceased s'ere both recoveled from co-

accused Yaseen and not the appellant and that no crime weaPon

was recovcaecl Ior the app€llant.

14. It is a cardinal principle of criminal jurisprutlence that thc

prosecution must prove its case beyond a reasonablc doubt and it is not

for the accused to clisprove the.ase against him $'ho mav take any and as

manv defenses as he {kes 
to the allegations against him as the onus rests

on tl1e prosecution to prove its case bcyond a reasonable doubt as n'as

held in the case oI Muhammed shah V State (2010 SCMR 1009) and iI

there is any doubt in thc proEecutions case the beneJit must go to the

accused. As was held in the case o{ Tariq Pervez V The State (:1995 SCMR

1345) that if there is a single circumstance, which sreates reasonable

doubt in a pruclent nrind about thc guilt of the accused, thcn lhe accused

will be entitled to th{} benefit not as a matter oI grace and concession but

as a matter of ri8ht. Such p nciple i{as re(ently reitclated by thc Supreme

coult in the ca6e oi Abdul Jabbar V State (2019 S(:MR 129)

15. Thus, bascd on our reassessment of thc evidence for the reasons

menhoncd above the prosecution has not been able to prove its case

against the appellant for the oifenses for which hc has been chalged

be,"*ond a reasonable doubt aid as such the apPellant is acquitted oI the

,
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charge b],extending him thc benefit of the doubt. The aPPeal is therelore

allowed and the impugncd iudgmcnt is set aside with the conJirmation

relerence behg answered in the ncgative with the result that the aPPellant

shall be released unless wanted in any othe! custody case

16 The appeal anrl .onfirmatiu, n'ference stand disPosed ol in the

above telms
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