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IN l'lIE HICH COURT Ol SINDH AT KARr\CHI

Criminal Jail Appeal No.,18l of 2018

Confirmation Case No.02 of 20lE

Preselrtl

Mt lusticc Mohnotttad Kafit\LqlL*lq
,\lr.l sli.. R hdtlilrl Hurs,JifiTufiio

AIpcllant: Roshan Shah son of Bachal Shah Syed thr,rugh
l"'lr. Zahid Hussain Soomro, Advocate

Respon.l('rll lhe St.1tc through Mr'. Sirai Ali K. Chanclio,
Addl. Prosecutor Ceneral Sindh

Date ol hearin8 30.09.2019

Da[.ol announ(enrent : 03.10.2019
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MOHAMMAD KARIM KHAN AGHA. T.- Appellant Roshan Shah son

of Bachal Shah Syed has prcferred this appeal against the impugrred

,udgment dated 25.01.2018 passed by the learned Scssions ludge lhatta in

Sessions Clse No.262 o( 2013 F.l.R. No.55 of 2013 registered at [5

Chcrrabari, unde! Section 302 PPC whcrebv alter full-dressed trial,

appellant Roshan Shah rvas auvartlcd death sentcnce unller Section 102(b)

PPC sub,ect to conJinnation of b) this court. Accu*-d Roshah Shah rvas

also ordered to pay fine of Rs.10U,000/- (Rupees one lnc) as

conrpensation to the legal heirs of deccased Gulab Shah and in casc of

default he has to undergo a simple imprisonment for {our months nrore

(the imp'rgned judgment).

2. Brief facts of case as per Flli No.55 of 2013 are that on 14.09.2013 at

1630 hours, complainant Syed Nawaz Ali Shah appcaretl at Police station

Chorabari and lodged FIR stahng that he works as labourer having

disputed tcrms over malrimonial alfairs with Syed Roshan Shai ahd

othcrt hence they have no visiting terms. On 10.09.2013, his relatiles

Mehb@b Shah s/o Juman Shah r/o |ati and ,u al Sha-h s/o Qasim Shah

r/o fatuka Shah Bunder had come to his house being guests and stayed

there. After dinner and chitchattin& they wcnt to sleeP while his son
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Gulab Shah had gone to Sim Nali lor purchasing some housc hold articles.

At 11i00 pm at night, they heard cries of Culab Shah son of complainant

outside the house, hencc they rvoke-up and came outside the house an(l

on torch light, thev saw and identilicd accused Roslun Shah s/o. Bachal

Shah alias Anwer Shah r{ith hatchet, rvho within their sight inJlicled sharp

sided hatchet blow to Culab Shah, which sh"uck rrn right side of his head,

in bcM'een car and back of neck, who leel down on the ljround and raised

crics, accused caused second hatchet blolv on back of Culab Shah as $ell

as third hatchet blolv on thigh of his left leg. Complainant party raising

cries went near accused rvho seeing thern coming near fled au'ay with his

hatchet in devi arrrl pan jungle by takinB advantage of darkness. The

complainant party then san' Gulab Shah on tolch light to have expirer.l

The police B'as called &hich came there at the scene of offence. complote(i

necessary formalities oi dead body and then shiJted it to Rural llealth

Center Var, whcre autops)' lr'as conductcd altd police after completinll

other forrralities, handcd over dead body of Culab Shah to complainant;

!,!'ho took it to his original village Taluka Shalr Bunder anc! buricd it therc

in the graveyard, received condolence of people ancl then came to police

station Ghorabari and lor,lgetl FIR that accused Roshan Shah bv giving

sharp sicled hatchet blolrs to his son Gulab Shah murdered him.

3- After usual investigation charge was franred against thc accused on

02.12.2013 to u'hi.h he pleaded not guilt_'- and clairned for trial

{. In order to prove its case the prosecution examined 05 PW's w'ho

exhibited vaious documents in support of the prosecution case. TIle

accused percon rctorded his stateilent undcr 5.342 Cr.rc whereby he

claimed his false implication in the case- l-lowcver, he di(l not examine

himself on oath nor led any evidence in his clefcnce.

5. Learned Sessions Judge, Thatta after hearing the leamed courEel

for the parties and asscssmcnt of evidence available on r6ord, r'ide the

inrpugned iudgment dated 25.01.2018, convicted and senten.ed the

appellant Roshan Shah .rs stated above hence he has filed this appeal

against his.onvictioh.
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6. The facts of the case as well .rs evidence procluced belore the trial

court find an elaborate mention in the irnpugned iud8ment dated

25 01.2018 passed by the tIial cout and, thercfore, thc samc may not be

reproduced here so as to avoid duplication and ur$ecessarl, rePetition-

7. A|let the reading out oI the evidence and thc impugned judgtnent

learned c(unsel for thc appellant initialiy tried to argue the appeliant's

case horvevcr in the face oI the overwhelming evidence against the

appellant on record hc clecided not to prcss the appeal on nrerits Lrul

instead prayed for reduction of thc sentencc (ron thc dcath pcnalt!' to one

of life imp sonment bas€d or the iollo\r'rng mitiBatinti circurnstan(es (a)

that thc prosccution had neither alieged nor proven arrv motive as to lvhv

appellant should nrurder the deceased Culab 5hah and (b) that the

appellant was of a 1,oung age and u'as prcviously oi good charactcr (()

that rhe appellanr had acted out of frustlahon on account of a rnatrimonial

dispute and (d) the very slightest of doubt in the prose(utior case

aithough 
^ot 

sufficient a doubt to lead to his acquiftal was enough to

impose the alternate scntence of life imprisonment instcad of death !vhich

\a,as present in this case. ln support of his contentions for a rcduction in

scntcnce from death to that of life imprisorunent he placed reliance u1

Muh.mmad Anwar V State (2017 SCMR 6.30) and Ghulam Mohyuddin

V State (2014 SClvlR 1034).

8. Learnetl DPG who was also represcnting the complainant

contcnded that based on the evidence on rccold the Prosecuhon had

proved its case against the appellant beyond a reasonable doubt and as

such the impugncd judgmcnt did not require interference. \Alhen,

however, he was asked by tlle couft whether the mitiSating circumstances

raised b1' the appellant justified a reduction in scntence he candidly

concedc.i that as a mattcr of law they did iustify a reduction fuom the

death penalty to that crf liJc imprisonment except in respe.t of the motilt'

which ac(ordin8 to him had been proven.
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!r HavinS gone through the evidcnce on record la'e havc no doubt

lhat the prosr.cution has bccn able tg prove its casc against the appellant

beyond a reasonable doubt Jor the oflense for which he has been charged.

In that the complainant is a reliable eye witness who is corroboratcd by

anothcr cye witness along with thc medical eviden(e and that ihe

recovery of the murder wcapon was made on thc pointation of the

appellant. Thc only issue before us is whether sufficient rnitigating

circumstances have been slrown to justify the reduction in sentence from

that of the death pcnaltv to imprisoiment for life as pra-ved bv thc

.,ppellant.

10. We are of the view that the prosecution has not bcen able to fulh'

prove its motive. Cenerally it has been accepted by the superior courLs

that if thc prosecution fails to provc thc mohve for thr, nrrrrder thc courts

are justified in imposing the alternate sentence of life imprisonrnent as

opposed to the death penalty. Reliance in this respect is placed on the case

of Amiad Shah V stare (PI-D sc 2017 P 152) ivlrere it was held as under at

l'.156 Para 9;

"Nok|rirllrrrril,rg l,rrrl lh.llafiitilliltu ol llt n||tlld l t

lht .onr tsslo af offetre * lttly tsLtblrched, lis iutent,.,n,
guiln nu,,l ir t.li'i lo an[''l l tlp fi ' rcltnt,b
shtouied i fitlst?ry intl is there.fore, unprotn. ln such
like cases tlrcre the ,llotioe is ot proTled or is ,tot
alleged by the prcsecutiofi, the Court for the sake o/
s.tfc adnritistrition ol iusticc, adopts uiutio afid
ttcnts the lack o.f ttroti* ds a nitigatilt
circ,tfisttutt-c fot reilucitrg the qud tlofi of se tettcc
alt'araled to it coflaitt. Raf(tcrlcc is D tit: lt) T.eesha

Afzul t'. Thc state (2073 SCMR'1602)." (bold rdded)

11. ln our view taking into account the fact that no nlotivc has been

proved against the appcllant antl there may be some doubts in thc

prosecution casc albeit insufficient to lead to an acquittal such as thc non

recovcry of the torch and one eye witness not givin8 eviden c in taking

guidance [rom the supreme coult authority of Ghulam Mohyuddin

(supra) wherc it was stressed as under whilst dealing with sentencing in a

murder case in the fullowing terrns,
L/
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" ludicial .outlon fiust be c,c"(:iscd to a1t)rtd the il['r atitie

sefitence o.f IiJ:e i tprisoifll?nl, lest d itloce l petson

tfiighl ol lre selrl to tlv gulhtu's. So it is belter tu rcsry.t
the liLhton ltfe, u$ ldr ns possiblc, rilhet lo pltt it it etul, by

dssessi/r8 lira clttdetL:e, .ftu1s arul circtrmslatn's of a

partiaiar nurdcr.use, urtdcr thich it utts onnnitlci".

12. Wc hereby uphold the conviction in the inrPugned iudgment but

rcduce the sentence ol thc appellant Rc'shan Shah from that of thc dcath

penalty to lifc imprisonment 6nd as such the conJirmation refertn(e is

answered in the negative. Apart from the above variation all other lines,

pcnalties imp!,ced against thc appellant Roshan Shah in the impugned

iudgment shall remnin in tact and he shall have the b€nefit of S.3ti2 (B)

Cr.rc.

13. The appeal stands disposcd of in the abov('tcrms
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