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IN THE HIGH COURT OF SINDTI, KARACHI
Criminal Appeal No.187 of 201tt
Confirmation Case No.0il of 2018

Prcscnt:

Mr. lustice Mohanrnul Ktrinr Khun Aght
Nrr. Iustice Zilfiqqr Ali Sdngi.

'.,]

Appellant rvaiid A li s0n of r\b(lul Khaliquc

Ilespondent

of Announcement 3.12.2019

IUDGN,IENT

\f() IIA}J KAI I\t I\ II ACHA, Ir t he appr",llant in lhc instant

appeal has assailed the impugned iudgment datcd 10.03.2018 passcd by

VIIlth Additional Sessions Judge, Karachi Wcst in a Sessions Case No.1908

of 2016 F.I.R. No.220 of 2016 u/s. 302 PI,{-- registered ar p.S. Sherchah.

Karachi whereby the appellant was convicted uncle! Section 265 ]{(ii)
Cr.P.C. ancl awartled death sentence in pursuance of Seclion 302 (b) plic,

subiect to conlirmation by this court. He \,vas also dilected to pay a fine

of Rs.5,00,000/- (Rupees Five Lac only) under Section 544-A Cr.lr.C. to the

legal heirs ot the deceased and in default of pavmcnt of fine, the accused

shall further undergo simplc imp sonnent for a periocl of 06 months

more.

2. The brief iacts of the case are that on 22.10.2016 complaioant Zahicl

son of Allah Bux rcported that on 21.10.2016 he along u,ith his brothcrs

namelv Zafar lqbal, Rashid Iqbal, Fatima Bibi (Mother) and her Bhabhi

namely Saima rvere present in the home of their sister namely Suoetia,

situated at l'oor Baba Road Shershah, lvhen the complainant asked from

the mother in law oi Sumelia that some guests h'ere cominll at their home,

so she nray allor-r,Sumeria to go aloig lvjth them to their home. On this,

the molher in law of Sumeria asked them to allorv her daughtcr namcly

Saiida te visit her honte in exchange, thereafter, she will allow them to
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take Surncda with thcm. During this entire situation, thc mother in larv

got angry and used harsh words and her brother in law namely lvajid Ali

(present accused) left the honre antl came back at about 2245 hours and

suddenly attacked Zafar Iqbal with one woorlen brush / dunda, due to

r+'hich Zafar [qbal started bleeding and fell down on cot. Therealtcr, on

22.'10.2016 at about 0125 ltours, Zalar lc1ba1 had died on account of such

iniuries at hospital. Thus, FIR was lodged against accused Wa,id U/s.302

PPC. After investigation, police submitted firal report against accused

which rvas accepted by learned Magistrate and u/s. 190(2) Cr.P.C. antl

matter was sent to Court of Sessions for tlial.

3. lhe charge r,vas framcd against the acclsed to which he pled not

guilty and claimed trial of the casc.

4. lhe prosclution in order to prc\,c its case examincd 05 PWs an(l

exhibited a number of d(rcuments and other items. The statement of thc

accusecl was tecorded under Section 342 Cr.P.C in \ ihich he denied all the

allegafions lcveled against him anli stated tlEt he is inn(xcnt and ialscly

booked in this case. However, he hid not rccord his statement under oath

br.tt examinetl one witness in support of his defense.

5. Leamed Additional Sessions Judge No.VIII, (I{est) Karachi, after

hearing the lcarned counscl fo! the panies and assessment of evirlence

available on record, vide thc impugned judgment Jated 10.03.201ti,

convicted and sentcnced the appellant as stated abovg hence this appcal

has been filect by the appellant against his convi.tion.

6. The facts of the casc as well as evidence produced beforc the trial

court lind an elaborate mention in the impugned iudgment, therefore, the

same are not rcproduced here so as to avoicl duplication and unnccessary

rePetition.

7. After thc reading out of the evidence and tlle inpugned judgment

learncd counsel for the appellant initially tried to arguc the apFellants'

case howeler in the face of the overwhelming evidence against the

appellant on recold he decided not to prcss the appeal on nrcrits but

instead prayed for rcduction of lhe setrfence from the death pcnalty to one

of life imprisonment in respect of the appellant based on the following

mitigating circumstances (a) that the prosecution had neither alleged nor,
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Provcn any motiyc as to why the appellant shoulcl murder the deceased

(b) that this \a'as not a brutal murder as only one blorv had been causcd to

the deceased with the dutu1a (c) that this lvas a {amily matter and

hopelullv coukl bc resolved within the family in due course and that (d)

every slightest of doubt in thc prosecution case although not suflicient a

doubt to lead to the acquittal of the appellant l,!'as enough to impose tlre

alternate sentencc of life imprisonment instcad ol tleaLh rvhich *'as

present in this cast' as thcre rvas no post mortcm. IrT support of his

contentions for a reduction in sentence from death to fhat of lifc
imprisonment lor the appellant hc placed reliance on Muhammad Anwar

V State (2017 SCN,IR 630) and Ghulam Mohyuddin V State (2014 SCMIT

1034).

8. Learned DPG and the complainarlt both contended that based on

the evidence on record the prosctution had proved its case againEt the

appellant beyond a reasonable doubt and as such the impugncd iudgmert
did not require interference. l{hen, however, the DPC ivas asked by the

court whether the mitigating circumstances raised by the appellant

,ustified a reduction in sentence he candidly concedecl that as a matte! of

law thev did justity a reduction lrom thc death penalty to that of lifc

imprisonment which was also the position taken by the complainant who

was a family member of the appellant.

9. Ilaving gone tfuough the evidcnce on lecord we have no doubt

that the prosecuhon has beerr.rble to prove its case agairlst the appellant

treyond a reasonablc doubt for thc offense for rvhich he has beerl chargccl.

ln that the appcllant has not disputed his prescnce at the s(ene of the

offense; that fhe eye witnesses &'ho knerv the appcllant as thev were

rclated to him gave evidencc that thev satv the appellant hit the deceased

over the hcad in day light at.lose range in the house with the dunda who

had no enmiq, with the accused and no reason to Ialsely implicate him in

this case and whos€ evidence !,,'e find to be leliable, irust wolthy and

confidence inspiring; that their evidcncc is supported by the evidence of

the PW MLO and thc recovery of the murder weapon at the s.ene of the

cdme. The onlv issue before us therefore is whethc! sufficient mitigating

circumstances have tleen sho!4'n to justiJy tlie redrrction in sentencc fram
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that of the death penal$' to imp sonment for lilc as praved by th..

appellant.

10. Wc are of the vicw that the prosecution has not been to prove any

motiye for the ki]ling of the deceased which appeared to arise out of a

family dispute on the spot. Generally it has becn ac.cpted by the supe or

courts that ii thc prosecution fails to plove the motive lor the murd$ the

courts are justified in imposing the alternate sentence of lile imprisonment

as opposed to the death pcnalty- Reliance in this respe(t is placed c'n the

case of Amjad Shah V State (PLD sc 2017 P.152) whcre it was hcld as

under at P.156 Para 9;

"Noh{)ifrs/rrxdrry ,lrrt th. pnr|l.rytltio of thc ilprll t il
the tol,nissi<tn of oftence is itly estLtIlishe,l, hi5 ttrh,nth ,
grulfu nund .,r urcltt1, tu n,nu ;t tlt( .nuc ,pDni,t\
shtoudeal in nyslery iu! i. llpre-[ore, uayrotett. ln such
like cases zdrre the , otiite is ,tot proljed or is trot
qllqed by thc pr(riccution, the Cotrt fot the sake of
safe a ni strutiott ol justicq iopts cautio n ,l
trcats the lar:k of tnotizte as a litigating
.ifcun6tance /or rerlrchg the quafitum of se,ttefiie
arcarded to a co,ttict. ReJerewt is nr it lo Zeesha
Afatl o. The State (2013 SCMR 1602)." (ttold aclLlcd)

11. ll1 our !ic\4' taking into account thc iact that no motivc has been

proved against the appellant and that thcre might be some doubts in the

prosccution case altreit insuf{icicnt to lead to an acquittal such as the lack

of a post mortcm as to the cause of death lvhilst cxercising iudicial caution

by taking guidance {rom thc Suprcme Coult authority o[ Ghulam

Mohyuddin (supra) where it was stressed as under lvhilst dealing with
sentencing in a Dlulder case in the following lermsi

"A stttgle mitigating citcufistnn.e, N ihtble i d partir lilr L1tse,

rrto|ltl l*, sufficint to p|t on g afil lh. h.]lg,nol lo noi l tlu
pennhV of deatlt hul Life inryris0nfi t. No clett grtiy'".lure, in
lhis rrgird can |tc latl dotL,n b{lruse.fnats tnrT circrtntslanJs ol
ottr n6e tltffi'r Jrant lhr tllrr. lh kcrr- tl bet',hu-s tlt, *te ;t
obli1ulio of the ludge u tu,nrLlirg oru or lhe othet sente .e tu
npply his jrrtlicid 1it1d lt)ith n dep tltolght to the facts Ltl t
pntticultlr case, lj the ]u.lgp/lud9es eiteiai sotne iloubt,
albeit ,tot sufficie t Jot acquittnl, iud.icial t:autiofl ttast b.
erercispd to awail the alteflMtit e sentence ol liJe
inprisornte t, lest afi iitloceflt percofi,fiight not bc se t to
thc gallotL,s. So it is belter to iespect the lun&i life, as /nt
as possible, rather to pt.t it at e d, b! assessirlg the
evi.le ce, facts arlil citcurfista ces of a particular flwder
case, ufitlet lrjltictt it u,.ts cotnrtitteil. (Bold a.ided)
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12. We hereby uphold the conviction in the impugncd iudgment but

whilst taking into account thc above legal positiotl on mitigating

circumstances atul the fact that the aomplainant has no objectiorr to such a

rcduction in sentencc who is a family member of the aacused hereby

reduce the sentencc of the appellant from that of the death penalty to life

imprisonment anci as suah the conJirmation referencc is answered in the

negativc. Apart (rom the above variation in sentence all other fines and

pcnalties imposed against the appellant in thc impugned judgment shall

remain in tact and the appellant shall have the bencfit of 5.382 B Cr.pC

13. The appcal stands disposed of in thc above ternrs
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