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IN THE HIGH COURI'OF SINDH AT KAITCHI(CtiDti, L_ll)fcll.ttt Jut.itIictiott)
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Cr. Accountatrility r\pJreal No.

Fawad Ahmed Batra {'/
Son of Haji Muhammad yousaf
Resident of House No. B-35.
Al-Muslim Society
Opp. Mernon Hospital
Safoora Goth. Karachi
(Presently Confinetl at
Ccntral Prison,
Karachi

Versus

/ir'-

3szz

The State through Chainnan
National Accountability
Bureau Anaturk
Avenue, G-5/2,

... ITESI'ONDEN'[

CIIIMINALAPPEAL: TINI)ER S I'C'TION 32 ()t' 'tlfli NA'I'IONAI,
I' I I,II'\, O IIDIN,,\ Ncr.t. 199 9

AGAINS'I"'
PASSED
ACCO tiNl' IIII,ITY C0 1' o.
SINI)I{ IN. It u t.'I R ENCE NO. 9 of 2 {)(}9

{_rt)(;NIIa NT I)AI'Er) 29.01) 201 8
t] \' .T 

TI T] LEARN l.])

Being aggrieved and dissatisfied rvith the Lnpugned Judgment dated
:9.9.2018 passed by rhe learaed JurJge Accountability Court No. IV,
Srdh at Karachi in Referencc No. 9 of 2009, whereby, the
-{--.-ountability Court convicred the Appellant to suffer eight years R.I.
i : 165-H(ii) Cr. p.C. and fine ol Rs. 20,612,190/_ ancl in case of
ats;n-;1 o1 payment of fine to sul'tcr further R.l. for tu,o ycars, the

-rtiEgeiianr prefbr this appeal and pray that this Hon,ble Court may
qr 

=aciously be pleased to call thc record and pr.oceedings of
e \o. 9 of 2009 liom learnetl Accountability Court No. 4,
:rd alier hearing both the parties may lurther be pleased to
:1"' Impugned Judgment, acquit the Appellant or to pass any
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IN THE HIGH COURT OF SINDH AT KARACHI
(E\tra CJrdinary Consti(utio fl t .Iurisdictiou)

.11ctt
oConstitution Petition No. D 12018

Mr. Fawad Ahmed Batra
Son of the (late) Haji Muhamnrad yousaf
Resident of House No. B-35,
Al-Muslim Sociery
Opposite Memon Hospital
Safoora Goth,
Karachi
(Presently Confined at
Central Prison, Karachi).... . .. . . .. . . . . . . .. . .

r,, -.".-.-,:,.,,. *7;LL2 ;-18
/--.,t-/ 1t\- ll r... llu- I

'::'i_ l. .i

i

1 (rb

1)

PETITIONETI

Thc Chairman
National Accountability Bureau (NAB)
A statutory organization formed under
NAB Ordinance, 1999, at NAB Flouse,
Ata Turk Avenue, G-5/2, Islarnabad,
'lhrough its Director General, Sindh (Karachi)
ilegional Office at PRCS Building 19715,
Dr. Daudpota Road, Cantt;
Karachi. .IT,ESPONDT]NT

WITIT PETI'I'ION TJNDEIT AIII'IcLI.t 199 C)F Ttit,l
CONS]'I'TT]'[ION OF TIII.- ISI-Ai\tIC IrEP UBI-IC OF
I,T\KTSTAN 1973 IrO IT SLISPENSION OI.' SE,N'I'ENC[

AWAITDED VIDE.II.II)G\'II.]N]' DATE D 29.09.20 I8 PASSED I}Y
ACCOTINl'AIIILIl-Y COLIII.T NO. IV KAITACHI IN

Itlll;Elllr-\.-CE N0. 09 O[ 2009.

BItIl,lF FACl'S OF'ttl E I\lr\1'1'EIt

Respecttully Sheu'etlr

l. That the addresses ol the parties as given in the title of the

instant Petition are corlect and sutl'icient for their respective service.

:. That brief facts giving rise to filing ol the titled Writ Petition

are that on 05.08.2009 the National Accountability Bureau, inter alia.
Pagc 3 of33
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IN THE HONORABLE HIGH (:OURT OF SIND RACHI

Accountability Appeal No- oF 2018

Shah Habib Khan
S/o Gul Ameer
R/o H No.B-279, Block-5,
Metroville, SITE,
Karachi.

Presently confined at
Central Prison, Karachi Appellant

VERSUS

The Director General,
National Accountability Bureau (Sindh),
197l5, PRCS Building
Dr. Daud Pota Road,
Karachi ............. Respondent

APPEAL UNDER SECTION 32 OF NATIONAL ACCOUNTABILITY

ORDINANCE 1999 TIEAD WITH SECTION 410 CRPC

Being aggrieved and dis-satlsfied with the Impugned Judgment dated

29-09-2018 passed by the learned Accountability Court No.4, Sindh

Karachi, in Reference No.09/2009, whereby he has been pleased to

convict the Appellant u/s. 9(a) (iii)(lv)(vi) & (xii) of N.A.O., 1999 and

sentenced for 05 years R.I. and fine of Rs. 80,00,000/- and in case of

default in payment of fine, the Appellant further shall suffer R.I. for 02

years. Hence this appeal with prayer that this honorable court may be

r ease to recall R&P of Reference No.09/2009 from Accountability

Court No, IV Sindh at Karachi and after examining the impugned

--cgment may De please to set it aside and the appellant may be

accuifted on consideration the following facts and grounds:-

(COPIES OF THE IMPUGNED JUDGMENT DATE

29.09.2018 IS I{EREWITH AND MARKED A

ANNEXURE "A-1")

j (l l.
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IN THE HONORABLE HIGH COURT OF SINDH AT KARACHI

D'xt!}
c,8-//-.4

/--4.
\--, l,l ,)lt,i
,iitioffie$Juar I\\'r:t

I

CPD No.

S-ah Habib Khan
S. o Gul Ameer
;.'o H No.8-279, Block-s,
vetroville, SITE,
(arachi.

t'ese ntly confined at
Central Prison, Karachi

of 2018

,. Petitioner

t

VERSUS

The Director General,
National Accountability Bureau
197l5. PRCS Buitding
Dr. Daud Pota Road,
Karachi ,,,..........

(S indh ),

Respondent

OF THE ISLAMIC REPUBLIC OF PAKISTAN-1973

Being aggrieved and dis-satisfied with the Impugned Judgment dated
29-09-2018 passed by the learned Accountability Court No.4, Sindh
Karachi, in Reference No.09/2009, whereby he has been pleased to
convict the Petjtioner u/s. 9(a) (iii)(iv)(vi) & (xii) of N.A.O., 1999 and
sentenced for 05 years R.I. and fine of Rs. gO,0O,0O0/- and in case of
default in payment of fine, the petitioner further shall suffer R.I. for O2

years. The Petitioner prefers this petition for suspension of sentence
and released on bail till final disposal of Cr. Acc. Appeal

2018 (Shah Habib Khan V/S NAB) pending before this
Hon'ble Court, on consideration the following facts and grounds:-

(COPIES OF THE IMPUGNED JUDGMENT DATE

29.09,2018 AND MEMO OF CR. ACC. APPEAL NO

. I i /zore ARE HEREwTTH AND MARKED A
ANNEXURE "A-1 & A-2,')

FACTS

1. That the brief facts of the prosecution case and rote attributed in

reference at para-g & 10 to the petitioner as under:

o

a

:
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IN THE HIGH COURT OF SINDH AT KARACI.]I

Mr. Iustice lllohanr mnd Karinr Klun Aths
Mr. Muhanmnd Saleem lesssr.

Criminal Accountability Appeal No.54 of 2078 a/w
C.P. No.D-879t1 of 2018.

Fawad Ahmed Batra
Yousaf, through Mr.
Aclvocate.

S/ o. Ilaji lvluh.rurm.rtl
Abelul Q.rlyunr,,\bbasi,

Criminal Accountability Appeal No.55 of 2018 .y'w
C.P. No.D-7843 of 2019.

Appellant/ Petitioner

Appellant

Date of hearing:
Date of Judgment

Criminal Accountability Jail Appeal No.65 of 2018

Shah Habib Khan 5/o. Cul Anreer through fvlr
Zahid Hussain Rajpar, Ae{vocatc.

Syecl Maqsood Ahmecl S/ o. Sved Rati Ahrnerl
through Mr. lftikhar Ahmed Slrah, r\clvocate.

28.02.2020
13.03.2020.

Respondent/ State (NAB) Mr. R.D. Kalhoro, Special I'rosecutor NAII

ORDER

MOHAMMAD KARIM KHAN AGHA, l.- Thc a ;-rpt ll.rnts I-.r rt'atl ,,\ltntctl

Batra S/o. Haji Muhammad Yousuf, Shah Habib Khan S/o. Cul Ameer anrl

Syed Maqsood Ahmed S/o. Syed Rafi Ahmed were convicteci bv tlro

Accountability Court No.lV, Sintlh at Karachi vide Juclgmc.nt clatttl

29.09.2018 in Reference No.09/2016 unr.ler section 265-ll(ii) Cr.l'.C. ,rrrtl

sentenced as under:-

"Convicted the accused (1) Fawad Ahmed Batra S/o. Haii

Muhammad Yousuf under section 265-H(ii) Cr.t'.C. to sufler R.l. tor'

Eight (08) years and also pav fine of Rs,20,612 )90 / -, (?) accuserl Shalr

Habib Khan S/o. Gul Ameer was sentenceel undcr section 265-l l(ii)

Cr.P.C. to suffer R.l. for five (05) vears and also pav fine ot

Rs.80,00,000/- and accused (3) Syecl Maqsoor.l Ahmer-l S/o. Svctl Ilafi
I

Present:

Appellant/ Petitioner:



LgB

Ahmed was sentenced under section 265-H(ii) Cr.P.C. kr suffer R.l. for

five (05) years and also pay fine of Rs.80,00,000/-. The firrt' sh.ill [r,.'

recoverable as arrears of land revenue in terms of Sectirln 33-E of thc

National Accountability Orclinance 1999 (NAO). ln case ot llelault in

payment of fine. the appellants were orderecl to suffer furtlrcr Il.l. lirr

two (02) years each, The benefit of section 382-U Cr.l'.C. h.rs als() bcotr

extended to the appellants.

The accused were also subject to the penalties antl sente;rct,s as sat out

in S.15 NAO"

2. Briefly the facts of the case as alleged in the instant Reference are that

accused Fawad Ahmecl Batra S/o. Haji Muhammatl Yousui ioinerl lllll.
Garden Branch on 10.02.2005 as Branch Manager and remainecl therc till

08.05.2006. During this period, accused Fawad Ahrnee{ Batra in capacitv oi

Branch Manager along with co-accused Shah Habib Khan who was l.rostetl as

Cashier in the saicl branch lrom 20.07.20(11 kr 0U.05.2006 anll Sver{ l\4;rrlstxrtl

Ahmed as Assistant on 01.04.2002 and remained at thL. same branch till

12.08.2006 committed the act of alleged fraud, embezzlement antl crinrinal

breach of frust as Banker tl.rerebl, causing loss approxinratclt' of lis.70.179

million to the funds of the Bank.

3. After inquiry ancl investigation by the National Accountabilitr llureau

(NAB) Reference No.09 of 2009 was filed against the accuseel for .rcts trl

corruPtion and corrupt practices under the NAO ltforc AcctrLrnt.rlrilitl

Court No.IV at Karachi.

4. The Charge was framed against the accusecl p!.rsons to rvhich tht,r' .rll

plead not guilty and claimed trial.

5. To prove its case the prosecution examined 35 prostcutiorr w'itrresscs

and exhibited numerous documents and other items in support oi its cast'

and thereafter closed its side. The accuseel gai,e their stat(.nrents u rrtk'r S.1-ll

Cr.PC and under Oath whereby they denied the allegations;rgainst thcrn antl

claimed their innocence. The defence examined 03 witnesses on Lrchalf oi

accused Umar Abul Hassan.

/

6. After hearing the parties and appreciation of the evir-lence the learneti

accountability court convicted and sentenced the appellants as l'ncnti()ue!l

above vide the impugned judgment, Hence the appellants ali filr,.l ap1.rt,.rls
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against conviction and for their release on bail under S. 426 Cr.PC, 5.561 (A)

Cr.PC and Article 199 of the Constitutiorr.

7. As a rule we would prr:reeri to dr.citie these aprprcals ott tttt't'its

however owing to the particular Iacts and circumstances of the case anel its

rather exceptional nature as narrated below today we are not tlt:cicling the

appeals against conviction against anv of tlre appellants Lrut ar(' rathcr

considering their petitions under 5.426 Cr.PC anrl S.561 (A) Cll.['C rt'.rtl u'ith

Article 199 of the Constitution.

8. At this stage it is pertinent to note that appellant Svcll N'1at1srro,.l

Ahmecl has not filed a petition for suspension of sentence anrl rt lcasc on t.r.ril

pending his appeal as he has already been released after serving out lris

sentence. However his appeal still remains in tact as he wants to argue thtr

same and prove his innocence.

9. Learned Counsel for petitioner Shah Habib contr'nded that he n,as rrot

the main accused in this case, that the eviclence agairrst l.rir.rt r\,.1s \ (,r\

tenuous and that even otherwise he had served out his substatrtivr, sr.t.rtt'ncr.

and was only behind bars on account of the failurr,. to pay thc finr. ir.n;''oscrl

on him and thus his sentence should be suspendecl and he be released ()n

bail.

10. Learnecl Counsel for petitioner Farvatl Ahmccl ll;rtra corr tr,,r.rtlt'd th,rt

the evidence against him was tenuous, that he had alreaclv sc.rvc.rl o,,,t-r halt

of the substantive sentence which had been handecl down to him ancl that lrt,

was suffering from serious medical ailments r,',hich u,t ro poh,ntiallr lilt,

threatening and thus his sentence should be suspenriecl al'l!i he be lr:k'.rscti

on bail. In support of his contentions he placeci reliance on a uretlic.rl report

and the following cases Nazir Ahmed Soomro and another versus The State

(2017 P Cr.L.l Note 220), Rana Muhammad Tajammal Hussain versus llan.r

Shaukat Mahmood (PLD 2007 Supreme Ctrurt 277), Malik Muhammad

Yousuafullah Khan versus The State (PLD 1995 Supreme Court 5t3),

Muhammad Saleh versus The Chief Settlement Commissioner Lahore and

2 others (PLD'1972 Supreme Court 326), Haii Muhammad Siddique versus

Administrator, Lahore Muncipal Corporation (1980 CLC 12tt9), Yar

Muhammad Khan versus The State (2009 I, Cr.L.J. 527), Makhdoom Javed

Hashmi versus The State (200ti SCMR 165), Chairman National

Accountability Bureau, Islamabad through Prosecutor-Genera I

,'
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Accountability, Islamabad versus Mian Muhammad Nawaz Sharif .rnd 2

others (PLD 2019 Supreme Court 4{5), Aarab alias Katoo versus The State

(2005 P. Cr.L.l 555), Rahib Hussain versus The State (2005 P. Cr.l .. I oclc.r;,

Guloo alias Gul Hassan versus The State (2005 P. Cr.l..l 715), Ghulam

Abbas alias Abasi and others versus The State (Pt-l) 2(X)5 Karachi 235),

Allahdino and another versus The State (1999 I) Cr.l-.1 170{), Wa jid Ali (ian

versus The State (2005 llLD 1247), Mst. Afroze alias Afshan versus Tht,

State (2010 MLD 907), and Muhammad Saeed Mehdi versus The State and

2 others (2002 SCMR 282).

11. On the other hanr.l Special prosecutor NAII has contt,nrlccl th.rt nt'itlrt'r

of the petitioners should be extended any benefit undr.r 5..126 Cr.l,C , S.5trl

(A) Cr.PC and Article 199 of the Constitution as thev hatl causetl a grt'at loss

to the exchequer and that the eviclence against them w,as vcrl cornpcllirrg

and as such their petitions shoulcl be dismissed. In support of his contentions

he placed reliance on The State and others versus Muhammad Kaleenr

Bhatti (2019 SCMR 1321), Malik Din versus Chairman Narional

Accountability Bureau and another (2019 SCMIT 372).

12, We have heard the arguments of the learnecl counsel for the parties,

briefly reviewed the evidence on record and have consitleretl tht, rt lt,r'.rrt

law.

13. We would like to make it clear that our findings in this ortier art,

based only on a tentative assessment of eviderrce anr"1 not .1 !le(,por

appreciation of the same and that this orcler shall have no influt,nce on thc

Bench which hears the appeals of the petitioners which shall br. tlecir-lt'cl on

merits based on the relevant law and evidence on record.

74. With regard to petitioner Shah Habib the jail roll reveals that he has

served out the substantive sentence which w.as handtr.l clor.r,n to I111,, 1,r., ,.,r, -

years and that he is only behinti bars on account of the additional 2 years ot

imprisonment which he has to undergo as he has not paid tlrc firrt' irnl.rost,cl

on him and that out of this additional period of two years he onil, lras alrout

8 months to undergo. We have also notecl that the fine imposctl orr ltinr r.r.as

approximatelv 80 lacs (which equates to the loss cause.tl bv hinr) r,r.hich is not

a particularly massive amount when contrasted rl'ith NAB's prirr.rr\

mandate to deal with mega corruption cases. His appeal has L.,eeu p,cntling,

hearing for over one year and it is unlikelv to be heard in the near future,
/
l
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certainly not before the petitioner woultl have [6'ep p1'11'351'.1 frortr iail rtlrich

is probably within the next 6 months once his remission is consiclcrerl, tlue to

the substantial number of NAB appeals which are pending before this court

and the fact that the evidence of 35 PW's neerls to [x' rearl ou t bt'fore

deciding the appeal. A brief review of the evidence on record also reveals

that prima facie on appeal the petitioner mav have a reasonalrlc cns('anLl

thus taking into account all of the above factors mentioned abovt,antl [,trst'tl

on the particular facts and circumstances of this case whiclr w,o [in,,l ratht'r'

exceptional we hereby suspend the sentence of the petitioner "rrrcl enlargc

the petitioner on bail penriing final tiisposal of his appeal subject to the

following conditions (a) that the petitioner deposits t{S 1,000,00() (terr lacs)

as solvent surety with PR bond in the like amount to the satisfactiou of the

Nazir of this court and (b) that the name of the petitioner be placttl on the

ECL till final disposal of his appeal against conviction.

15. With regard to petitioner Fawad Batra thc jail roll rt,r'eals tlrat lrr'lr.rs

served over 5 years out of the 8 vears hanlled clon,n to hinr lr,hich is a

substantial part of his sentence. We have also noted that tl.re finc. imposctl on

him was approximately RS 2 crore (lr,hich equates to the loss causerl bv hirtr)

which is not a particularly massive amount w.hen contrasteci rvitl.r NAU's

primary mandate to cleal lvith mega corruption cascs. His appeal h.rs bt.t'n

pending hearing for over one year and it is unlikelv to be hearll in tlrt-. nr.ar

future due to the substantial number of NAB appeals n,hich are frenlling
before this court and the fact that the evidence of 35 PW's neecls to be' reael

out before deciding the appeal. A brief review of the e.",iltnce .rlso revt,als

that prima facie on appeal the petitioner may have a reasou.rble cuse.

Equally as importantly, the petitioner is a knon,n suffercr fnrnr a st,r.t,rt,

mental illness which he was suffering from before he committcd tht'oftt,rrst,

and for which he has been suffering ever since anrl continues to sufft'r irorrr.

Namely, Biopolar disorder. Tht rnetlical rcports rvhich lvt' h,rvt' crrusiLlt'rL,tl

and in particular one of a 7 urember meclical boarcl has ()pino(l th.rt his

continued conJinement in jail may be cletrimental to l.ris hr:altl.r ancl thus

taking into account all of the above factors mentioneel alrovt anrl l.asetl orr

the particular facts and circumstances of this case which u,e finrl r.rthrr

exceptional we hereby suspenrl the sentencc of the potitior.rtr.rnrl ,..ul.rr;1t.thr,

petitioner on bail pending final dispostrl of his appcal sutriect to the

following conditions (a) that the petitioner tleposits RS 2,00(),000 (trvcnrv

lacs) as solvent surety with PR bond in the like amount to the s;rtisfaction ol

f

i



the Nazir of this court and (b) that the name of the Petitionel [' pl.16gr'l trtr

the ECL till final disposal of his appeal against cor.tvictio:r arrcl (r ) tlrt'
petitioner continues to receive psychiahic treatment for his rnental tlisr.rrcler

from a doctor of his choice.

16. A copv of this orcler shall also be transntitteri to tlle Sccretarv l\lirristrr

of Interior Government of Pakistan who is tlirecteel to immetii.ttc'l_t placc thc

names of the petitioner's on the ECL.

77. Let this matter come up for hearing of the appeals orr 0.1-06-2020

according to Roster.
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1E. The above petitions stand disposed of in the above terms.


