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iIN THE HICH COURT OF SINGH AT KARACHK

Dates of hcaring:

rolitioners:

Respondents:

AITAB ATUMED GORAR, J.~

Dr. Asim Hussain & another

Betore :
Mr. Justice-Afiab Ahmed Govar,

C.P. No.D-1696 of 20106

Dr. Asim Hussain

Vs,

Federation of Pakistan and others

C.P. No.D-7597 of 2015

Vs,

National Accountabilitv Bureau

-

06.03.2017, 13.03.2087 & 20.03.2017

Through M/s, Sardar Latf Khan Khosa, Aamir
Raza Nagvi, Qadir . Khan  Mandokhal
Muhammad Masood Khan, Afag Ahmed Khan
and Muhammad "shag Khan, Advoecates

Through Mr. Muhamimad Aliaf Khan ADPP
NAB and Mr. Ashfaque Rafique Janpa.
Assistant Attorney General {or Pakistan

Tue above petitions were heard by

the Drvisional Benelr of this Court composed of my learned biothers Mr

Syed Muhammad Faroog Shah and Mr. Mohanunad Karim Khan Agha JI:.

By their orders being divided ini opinion as to the decision of the petitions.

matter was placed before the Honourable Chief fustice, who otdered that

-

the matter mav be heard by me as a Referce Judpc.













MINUTES QF THE MUDIC AT BOARD OF ACCUSED DR ASIN]
HUSSAIN /2 TAFUMAL HUnsATN

The Medical Boaid of the accused Pi. Asin Hussam Sco Tapumal Hussar.
aged 63 years, was constituted by the Executive Duectar, IMPC. Karacht vide
lotter No.F-2-12/2016-GENL-K/347102/PNMC dated 19" Januasy, 2016 which

et on the same day 12, 197 January. 2016 20 11 00 am
2. The following members were in the quorum of the Medical Poard -

1 Dr. Syed Hatoon Ahmed. Piof. of Emerirus Psychiaty, JPMC Chanman

4 Dr Taiig Mehmood, Prof. of Radiolegy, JPMC

it D1 Muhammad Igbal Afidi, Prof of Psychiauy, JPMC. Momber/Secietary
. D1, Raza K. Rizvi, Pref of Neurcsureery, IPMC.
Member

v Dr. Rukhsana A. Sattar, Prof of Medicinz, IPMC,
Wember

3 The membes of the Medwal Board asked vaitous quesiions related o ther
specalties and also examined the accused Dr. Asum Hussain The mental state 1
fie nccused was also carted out by 1evaluation (Blood Biochemistiv and
Radiology examination)

Recommendafion.

The final decision of the Medical Buard was that accused D1 Asnir Hussai
shonld be admitted to JPMC, Karachi. wnmediately. The psychathernpy
will be carried out by Prof. Syed Harcon Alimed (bold added)

. <

2nd Medical Board/Report on 1.02.2010

MINUTES OF THE SECOND MEDICAL BOARD OF ACCUSLED wid
ASIM HUSSAIN $/0 TAJUMAL BIISSAIN on 01.02.2610 (cbserved that’
psyehotherapy  be  contiued  for mental  health  wsues,  sugnesivd
neurosurgery on fower back and 2 second opimion on the recoimmentavon
and ather tests to he ¢arried out) )

The sscond Medical Board of fhe acsuseu Di 2.Shm Hussan /v !
ilussam, aged §3 years, was construted by the Ixeculive Ducowr “Peit,
Karachi vide letter No F 2-12/2016-GENL-K/35815/PMC dated 29" 1
2016 The Medical Board was held on ¥ Febiuary, 2016 at 700 aar au ihe
Commitiee Room. sdinumistration Block, JEMC, Karach

i 1 .
The followwng memoers wate in ihe quordm of the Medical Boand

1. Di Syed Haroon Alwned, Prof. of Emeritus Psyeluatry, AT Chatrman

i1 Dr Taig Mehmood. Prot of Radiolagy, JPMC

i D Muhanamad Igbal Atiias, Pioll of Paycinaty, JIPMC. Membei/Secretary
iv_Dr Raza K. Rizvi, Pro7 of Nevrosureery, JPMC, Membel

v Dr. Rukhsana A Saltar, P,‘nf' of hMizdicne, JPMC, Menibe:

Patrent was cxamicd i Reoom Mo i, Feda al Government Offtear . Ward
SPMIC and reviewed the current inedical status

Dr. Tang Mahmood, He biefed the Chanman aboul the Radistooical
vestigation  and  findmg  of the  patient he advised  the follewing
mvestigations;- ‘

—d el

A1 (Biam} Dyvan.c vl contiast. .
7 CT sean Lavmbur spie leglul,
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Dr. S, Rz Huysae_Rivve, B cepait o ihe ienroiogieal finding of the
patient suggested zeute disease probiom (L5.3H) apd suggested surgery. te
fuithes suggested the followmy, inyssisations fo1 second upinion from some
senivr Spinal Nearesutgeon and {31 thopedie Juryeons. He alsn suggested
tize foligwing investigations:

MR (Mycloglam)
C.T Lumber spine with 3D 1efonrat

Prof. Haioen Ahued and Dr. Muaamuad Jguai_Afride Apiecd o continnre
psychotlierapy.

D1, Rukhsana abdul Saitar, Sac icpaited ool the progess of the pavent

She found that the sugat level and PP 15 wall undel sonlre!

The Board further advised 10 secl second opiion regardmg neutasui greal
problem of the patient from the below menroned senor doclors {public &
pivate health mstiution). The Bouaid wgewd un fhe nanie of followine sonor
Tonsuitants for second cpmian

i Prof Athat Inam, Aga Koan Univers it Heopitnd tlorachs

S pror Junaid Astual, Dow Unsveisity o0 Hea'thosiond e, bkt

3 Prof Yeunus Soomio, Orthopady Sureel (i Ot Hosmial 100
(hold avded) )

. E N -~ "‘I
3nd Medical Board/Report ield o 27 " Tebruary, 2610,

Saoject - VINUTES OF THi TRERD mERCAl BOARD v
ACCLSEL DI ASTY FILSSALT Sl Yo ML st
twhich obse:ven it paschotherapy be vontmued foi e
health  assues, ahaered  chat soemaad o opnuee N
voeomie ed vn vemasuiger, on levd bl vas o
awaited 1 3d eenesied the € onrt (o nriangs el

e thurd Medical Bowrd or the aceused D s Hussa 2o Tajan oo
constituted by the Exzcutive Dnari PG Kaacur el leaa o

120201 5-GENL-K/2781S/00M T dned 2o "oannary Y0le wa o net?
February, 2016 ar 11.00 aan 1w 7g afte, of Tenkatge, 1 GO Wy
Kaad The followiig atic plad e moetu, o h. o Facard

D1 Sved Harcon Ahmed, Prof ol Fmuntis Payciuatry, I Chaitnng
Dt Tang Mahuood, Prot of Redinfogy. AEE (0N

D nichanmad kbal Aled, Prot wf Peveliaty, PPhiC, vfcmbenTe e
Dr Raza 1o Rizvy, Pref efiicwevsmgery (PMO Moember

Dy Rulhisanz A Sattas, Pros ol Meadicmes JPMC Menrbot,

Proenl was examimed 1 Rovw He o, TGO Waa The Ramd 1o vt e
Psvchologieal staras of Di. Asim Husne Dy iaraon s had b osesaons 20
the partient was margierally improving, However jew recent events haye
caused some set backs including s wife’s 1ecurience ol Cancer for v oeh
she hadl down to London for review axd pussibie cranntherapy

The psychutherapy will continue, .

Ta the last boaru mecamy iy Copeait vl low Bacic pa (L3-81r Pil nau
not fmproved and sutgiesl troalmesd was advssed, However the oo
careeoled for Becond opinion cviehoas peading, oF whde it o

Tod {1, Le oot 'ty s Bt enargeens - Grthonedin sutficeh



Dot athar s, Aga Khan Umveisiy Hvsortal atachs

Prof tunsd Ashiaf, Dow Universit, of Healh Servaces. tarach
Prof Yeunus Soonuu, Orthopadic Surgeon Al Crvii Hospual iLarachi

The baaid requests the Honourabie Conrt to Fardly direct them o edanne and
give their opimon (bold added)

4t Medical Board/Report held on £6.63.2010.

Subjeut - MINUTES OF V11 ATH MEDICAL BOARL OF ACCUSED
DR _ASIHM ';-IUSSA[I“_;_;QI_,;\JAMULHU.’SS'\lf\{
(pointed out varicus aihients in s leg and back nnd aet
oul freatinent which if not eifective left the opticn el smgery).

The 4" Medicai Board of the accused Dr Astm Huscam S/o Taamud 4fussai,
constitutea by the Execuuive Dnzcicl IPMC, Karachi vide letter Ne F2-
1220 16-GENL-K/38219/IPMC dated 12™ Maich, 2016 was held on o™ Maich,
5016 at 1100 a.m. in the office of Inchargs. I' G O waid IPAC, Karachi. Tle
following consultants atiended tie incelmz f Medical Beard

mof Athar Inam. Aga Khan Universtiy Dospital Raiach fa i, allended

Pror Juaaid Ashraf, Dow Unnveisily ol Heailh Soerees. Vi

Frof, Younus Svowio, Rid) Clvil Blusinisi coarashie A nlkieas o Plorpatal

The opinion of the Boatd as folluws

Patient D1 Asin Hussam 15 63 vears of age He complams of bick paii and it
teg pan fo1 the last 6 month with numbinesa s wallany

On the examination hic has restrichion of stiaight 1eg 1ammz, mete ot gk
side, with reduced left ankle jerk, His T bcan of Luamber dpine suggenis
Leduction in L5/s1 space with degenerative charyes. BRE deimonstrafes il
sile L-5/5-1 dise / absteoplhiyte comuplen. ;

leeds conse valive Boatront o the fnst nstanwe vt a fard bed and <ot
neaess, He needs zood phystoibutupy Shoit wave Madv iy, Ulitasens!
therapy, TENS and back stiengiheniry ¢reicines for 8 o v weehn He cho
alzo be on adequats analgesta, the mwoiee ol winch 21 wnh the pramany leen

2
SR
i
1

He has partm! improvement his medieat treaunent shoubd contoue o
is no impirovenient he be plfered suigery for the herated dise.

jun the opuuon of the Board the 1.0
1gaking aklier um 1 approopnate, 3
¢bold added)

1aTC et O e Bty e a0
Ve conct the opnion o e prmions Tons

5(h Medical Board/Repurt held on ¢3.04.20106.

Subject - MINUTES OF THE 5 TH MEDICAL BOARD OF ALTLINED
DR ASIM HUSSATN S/O TAJAMUL HUSSAIN
(with segard to back proidem coutinned plnsicorhirony
for § o 10 weeks was ady ised atfer wiich anoihel [Tt PR
Bowid should be calied)

The 5" Med.cal Board of the acevsed Ia Azim Huassam S/ Taponud PR an.
A |

constiuted by the Bxecuuve Diicctor IPMC, Raracht vide Istior B @00

- -~y YT 5 - 2 o -
12/20 16-0BENL-K/3RC LR IC daten ] Poagprsl, 2010 was held on g oaprd
{

A0T6 @ 1100 A m e wince of fnshage, F.G O ward, IPNVEC, b ey The

tollowns consalints Mcrded the = esting of Medical Boad



./
D1 Harovaamed, Prof. ot Ermen, us Payzhuatey TPMC Chaiinan
Dt Tarig vie hiood, Prot of Readimises st ldemoen
Di M Igkal Atndil Prof of Peyaluary SPMC Wvientbar
Di Ruza K Rizvi, Prof of Neurosw zay, JPAC Mecmbet
Dr. Rulchsana A. Sattar. Prof of Medicine. JEMC. Mombet,

D1 Athar fnami, Sga Khan Umiversity Hosputal Kaach Menber.
Dr Junad Asinaf, Dow University of Health Srcness, tmacht Member
D1 Younus Scomuo,(Rid) C H KarachAnklesenls Hospral Membe

The opinion of the Board as foliows

As per oider of the Courl ciammdu Madical Board Professm D1 Haroon”
appeared i the court along with al’ papers, The henotable wourt dud oot call
lum for submussion of the report The mnisnm rcnort prepaiud by o Haoon.
was thus handed over to patient which was dolly tereaved v othe patientior
anward subimission 1o the court I the crriial prisun authotvies need fo luve
that report, they cuit1equest the honowiebler cowrm duectty Hom th e pagent T
Astn Hussam

Regarding the backache problem of the puticnt, on 16" March, 2616 the
Board ndvised medical treatment and plivsiotherapy for e 10 weelis and
will 1eview the patelent at end of e period. ,

The meetng of the medical board shauld be called by the | -eomne Directot,
IPMC m consultation with the clarman of the medicat Diant Prod S Harson
Aluned (bold added).

Iilater came to light that JPVIC did notmar e the neeosony epraapanent i
the 1equired physiotherapy as ihusuraied below andd 1t appeats rom dbe
record that this was instesd carted st at A ey Guives sy oot
NOF-2-12/2016- JENL 30 60 T AT
GOVERNMEIS Y O 210N
JINNAH POSTGRADUATE PR Al i TRz
FKARACEH! o510
The Senior Supeimtendent Teated the Tod 2l
Cuntiat Piison,
[Laracln

Subject:- Plysiotheoapy of wevsed U Asnn Hustur o o ajanil
Tussain

With icference (o this office letier 2o T-2-17 0 o-0UNL B il IPAC
dated 6" Apitl, 2016 and recommendation of Medwal Board for prysioinesag
of accused Dr. Asnn Hussam .

Tarther to teler on the Oif
dated 25 Maidh, 2016 amd tu scpert dod epapmeent & machinery dig
recomimended physiotherapy is nof avaiinble ol #PMO fuaachi

T LI T AU RPN PN TR TN [2 o0 I NER PHERTSTA L NS U
[

It is therefore requested thut adyise to pet prope: physwihsrapy af uccused
Dr. Asin Flussain 570 Twjamul Tinssein fom somewbeycalss where pogd
facilitites ave avaslable.

6+ Medical Board/Repert held on 0% Riay 2800

MEOICAL BOART D AT usle ol

Subject,- pINUTES OF 5]
LD VA AALE AT e

ASTVE HUSSATN

Plound v
b

L thet pon
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I another cese of Abbas tetsus e State reported in 2000 SCMR

712, wheremn it was.observed that .-

“2 Ahbas petitioner alongwith athers is facng toal mcase TR,
No. 126 of 1998, dated 13-6-1998, under  scetion
302/106/148/149/427, P.P.C,, registered at Police Station Tarkhan,
Distiict Faisalabad. He applied for bail on medical grounds. A
report was called about s state-of Lealth. According.1o the report
ol the Medical Board, he 1s suffering from “Hepatitis-C" {vital
infection). But. the learned High Couwt did not consider him
entitled to bail, as i the OpHLoN of the Medrcal Board, though thé
disease was infeetious but it duid not spread or infect others by the
casual contact™

1n another case of Zakhim Khan Masood-versus the State reporied in

® [

1998 SCNER 1065 it was observed that:-

w3 497(1y, st provise---Penal Code (XLV ol 1800).
S 409/468/471/'477—A/109—~—Preventi0n of Corruption Act (I of
19471, S.5--Constitution of Pakistan (1973), At 165(3)---Pail o
medscal prounds—-Ailment of accused according to medical 1mport
was likely 1o have hazardous =Flects on his life because suess nid
girain could aggravate s diszase-—Accused was undoubtedly sick
and needed treanment in conducive conditions free fiem auy kand
of pressure---Accused could 1ot have full peace of mind n cuslody
which could swely male his recovety from aithnent slow putting
seriously lus life to danger—--Bail was allowed to accused in
cireumstances” :

1 enother case of Malik Muhammad Yousafuilal Khan vorsan e

State reported in PLD 1995 bupreme Courl 38, it was observed that -

“The bail on medical sicund can be granied under seclion U
P O, Cowt reaches the conclusion o0 the basts of medical veport
that the property 11 the aiiment with which the wecused 15 suffering
is such that it cannot be treated while m custody 1 lai)l The fact
{hat the appeliant was a0t suffering from any patticulay type ol
mjuy would not be u arouad cither to refuse or grant the bail on
medical ground The conect criterta To1 grant of bail t¢ an accused
L+ & non-bailable case, on medical ground. would bc, thal the
cickness or aitment with wlhich the accused is suffenng shoutd be
such that it cannot be properiy reated within the premises of jaud
and that some epecialised trealniznt 18 needed and his continnicd
detention in Jail is hikely to aflect his capacity o1 is hazal dous 10

his hite’

A

u

LB g Ly e Ly

\
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I anoiher case of Mian Muohamaad shaldaz Shard veisus the State

reported n 1997 MILD 2484 it has been observed that-

.

(X3

7 We have given ow anxious consideration to the contentions
jaised by the leamed counsel for the parties and afler having
perused the medical reports certficates, prescuptions cle, and the
recommended treatment of the petitiouer, are of the vicw that he s
suflenng {rom a pio-lapse disc of serlous, natuie 1CHULDE
specialised treatment not available i jail. Onee again wa woulkd
like to refer to the reports of the '\bovementloncd Medical Experts
.o, Dofessor Muhammad Salaam Piracy. Consultant Ovlbopaedic
Surgeon and Dr. Khaleequz-Zaman,, Nouro Surgeon of PIN>
lslamebad which categorically show that the condition. cf the
petitoner/patient was likely to deteriorate {urther i1 nut properly
attended 1o and subjected to essential treatmend required s
jecomurended by them and thal may evei lead (o paralysis,
Admittedly the fuctlity of the tecommended treatmient, ag stale d i1
the (wo medical reports 1 teferied w above. 15 not possible 1 ia

n another case of Firdous Paul versus the State reported in 2004

SCMR 15, 1t has been observed thar:-

“emnn$ 497(1), fust proviso---Penal Code (KLV ol 1868 SRRLI A
Constituwtion of Pakistan (1973), Arl. 185 (3)---Bail on nedical
crounds--Accused according to the opinion of twe Medical Boards
wue suffering flom severe bheart disense and requured hvnas,
opclation as soon as possible as hie was at Lizh risk of dvinw
suddeniy---Accused was also suffering Gom Liabetes witl sevet.
diabetic complications and had also dP\*’lﬂpu.; renal problzins--
Condition of wcoused further detericroted aller his iddeass ou
interun batl by Supreme Coure and uccm'ding e expert medical
epinion he carmed moderatz 1isk of ceute renal msufficiency 1f
Coronary Aitey Bypass Giafting was 1equited--—-Petition for Juove
to appeal was ronveztpd inte appeal and allowed and ad mwnm
pail alieady granted to accused was conlimed in cucumstancs.

1o another case of Munawar Hussain Manj vetsus the Siate reported
12000 SCMR. 1385, it has been observed ihat -

" B(md of Doctors on exaiunation had found the accused sulfeting

#om ischaeiniac heart disease and astima and i had also stone in
lus lodney---Accused, who was prima facie, guiity of the abetmen
of the commussien of the oflence was entitied o grant ol batl on
the ground of statutory deley ©s well---Petition (or leave to appeal
vas converted inte appeai and the accusad was adritted 1o bail
cricumstances”.



v
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In ancther case of Teroze Chan verans the fiate cepovied i 201

MLD 1152, it has been observed that:-

“Bpard of Doglors on examnation had teund the accused sulfening

[om ischaenuac heart disease and asthma and e had alwe stone
his kidney---Accused, who was prima facie, guilty of the abetment
of the commission of the offence was entitled to grant of haul on
the zround of statutoty delay as well--Petitionfor leava o appeal
was converted mito appeal and the accnsed var admitied o cail

cnoumstances™.

soessary Lo tefer tu asiewal post that

Before concluding the opiion, H 131K
whete there is a difference of opinion between Iwo Judges particularty 1m bal

matter, a doubt has been sreated benefit of which lo o be exteneded to the
applicant by grinting the bail to the apphicant. ihe concept of Judiciol Evguetic
v Debi Smgh 1880 Al W AN

rropounded oy Mahmocd, J in Emipiess

wabmeod. 1. in criminal appeal, as refere Judge nointed eut that ihe deliberate
o grave question of (he wetehl o

(%%

opinicn of one Tudge n favour of acguiital upon

svidence in o case heard by a Beach cousistine uf vuly two Judge. whould ip-o

Lant reeson for creating such setions dowis

facto. constituts in 1110st €ases a suffic

Le benefit of that Joubt should be gmven 19 102 PO

that ©

With regard to bail which shouid not be withheld as pupishable e Lo

APPIO i

ple. 1e welghty wath substance; and ugets mcy

.

al by the Jdictgu o Ty

Bacie v, Swie PLD 1995 5T 34 vy apey Courl that on agoeunt i diffeens ¥
aticl wh ercin it has been observed that -

onon netween the Judyes on builim

.

dee ol the Figh Ceurt on

~orded undet section 161
ation was of the

10, In the wstant case. oue leanea Ju
svamination of the FULRL statemenis fe
aterial collecied dunng mvestg

were 1ot teasonanie grounds 1o belizve that the
alleged against them. wherens

Ber learned Tudge of the sam?
clusion than thete

..

Cresl and the o
omnion that there
petiolers are gty of the olfences
on the same material on record. anot
tigh Court has eone @ @ totally different con

thal the petitiouers hase

e 1easonable grounds 10 befies
Commutied the alleged cume, W (o thad e coRtitaty conciusions
qerived at Ly the twe 12al ped dudpes of the High Court have nee




-
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# v

the existones of reasonable srounds fo onnet the necused with
: e erime doubtful. entithing e potilin Qv o benetit ot doubt at
‘ (his stage In any <€ase, fhe conirery JIewWs/eptiiutis of the two

learned Judges of the Hx;_h Court abou! ihe guilt of the petifiunels
. have made out a case of further mqmu eathn the meaning of
! subscetion (2) ot section 497, CrP.C ’

Tt may also be pomted out that in wjehammad Shakeel v, Sakin Zaman
1999 SCMR 32 the teave 10 appeal has ben glmteﬂ 1, congider. inter alw, the
question whethey dilference of opinlon benweed the tearned Judgc::a of the
Division Rench m High Cowf on the quzsuion as ' whether fhere dppears
reasonable mround for helicving that the cceased2spe 1dents have been guilty of
an offence punishable with rigorous nuptisonaent for ten vems of with life
‘mprisonnient 13 aptamount 1o 'further ey witliin the contemplation of

N /')\

section £97)(2), Cnr.L =

The point of iUllSdiCLth of Relerce Judye has been demdcd i the

case of Muzammil Niazi versus he Srate teporied in PLD 7003 Karechs

»
X

)

5

“The case laws relied upon by the iedl ned Spectal Prosecutor NAB aie nol
hetpful and the sams are distinguishable from tne facts and cirbumstances w1

stant case therefore. the same are not apphicable.

As pel reports of the edical boards the detention of {he: pehitonse o gt

would be hazadous to his liie b1 is advised by the Nedical boands ta’ WV

pioper treatment 15 ROLProy, vided 1o tie petitioner oy Lie will not be opuated Le '_'R

be paralyzed. The co-gecused Shoaib Wursh and others have alicat, - v

+ e o ”
granted bail by the Divisional Bench ol thic court n P N D-UIUE g e

2016, therelore, 1Uie 0 CONSISLERCY 154 156 apphicable in the mstant pretiiran

1o alen an admitied ton thal the peutioner was enjurged on it o

medical ground in other Cdses vz Cr Bail Application No.v93 1070, 1

3 TR,
> o MU Y| SPTST ST SRV T i, Y R
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DEDER SHEET
1 THE M@l GEURT OF SINDH AT KARACKH)

Constitutioral Petiion No D-1696 of 2016
~onstitutiona, Petiticn No D-7597 of 2015

I Date . Order with Signature of the Judge
Date of hearing 18" January, 2017
Date of order ' 02 February, 2017
For Petitioner - Mr Anwar Mansocor Khan, Advocate
‘1, CPD-1656/2016}
For Petitioner Nr Aamir Raza Nagvi, Advocate
(10 CPD-73L7/2018)
For Responaent Mr Muhammad Altaf, Sp.Prosecutor NAB
For Rezpondent # 9 Mr Asim Igbal, Advocate

SE»LE <L

=0 MUHAMMAD FAROOQ SHAH J - | have had the honour of reading a very

qeisled  sand  comprehenswe  order rendgred by my learned brother
P1- Muhammad Kanm Khan Agha, J  Notwithstanding the diversity of facts and
croumstances  of nstant case  amongst others -some of important and
consistently followed principles can be clearly visualized from the cited law on the
*1uea»1on of hail on medical ground In addition to what has been discussed by mv
2o.red brother | may.point out that this éourt to apply the provisions of lav/ anc

= Conetitution on the touchstone of injunctions of Islam as contained in "=

toly Guran and Sunnah of Holy Prophet #ux. | consider it fawful ard a7 @
Jorpcate o differers order declining the bail to the petitioner 1n the irsian:

nentons, sought on sole medicet reasons

By invoking extraordinary Constitutonal Jurisdiction of this Court under
Aricle 199 of the Constitution of Pakistan, |9f3 in captioned petition No D-1686
of 2018, the petitioner/accused Dr. Asim has sought pre-arrest bail in NAB
neference No.10 of 2016 and subsequently he was detained in consaequence of
Jetenton order dated 27.08 2015, issued under section 11-EEEE(1), Anii-
Tarrorism Act, 1967 for ninety days and on 26.11.2015 tus remand was sought In
FIP No 197 of 2015, reglsteréd under sec*tion 21, 202, 216. 216-A, 197/34 PPC
reed with section 8(7) A, 21(1) 21(5) of Anti-Terrorism Act, 1997; moreso, the
aottoner was shown arrested In NAR cases hence petition No.D-7597 of 2015
~z5 hean nstituled ior release of petitioner Dr Asim in respect of arrest raemo
sarza 23 November 2015 In subseguent petition, declaration for registration of
csoe anc arrest of Dr Asim uncer National Accountability Ordinance has also
a2er scugat o e aslialed Hegal and unlawful, besides guashment of sad

orocesd nos under NAB Ordinance, 1909 has also been sought










e

5 Mr Asim igbal, Advocate representing the SSGC/Respondent No.8
‘ecorded his no objection for grant of bail t¢ the petitioner on the ground that
detention for sufficient long period Is deteriorating the health condition of
petitioner Dr Asim and as per his information the accused has also suffered

cardiac problem and his remain in custody shall collapse his nerves sysiem

-

5 | have considered the worthy argumenis advanced by learned counsel for

the parties and carefully perused the record with their able assistance.

T in Reference No. 18/2016, fled before the Administrative Judge,
Accountabilty Court, Sindh at Karachi, avallable at page-367 of C.P. No. D-
1596/2018, the name of the petitioner Is at sarial No. 1 and he has been shown
nvolved 1n misuse of authonty By providing ilegai benefits to Jamshoro Joint
Venture Limited (JJVL). Meanwhile, another complaint was also received from
38GCL, wherein, inter-alia, t has been alleged that Gas worth Bithons of rupees
nas peen tllegally and fraudulently delivered to JJVL, hence inquiry followed by
nvestigation was authcrized by the competent authority. Special role of accused
Or Asim Husszin, Ex-Mimister of Petroleum and Natural Resources, appears at

naragraph-12 in the following manner:-

‘Tha: the accusec No 1 .0r Asim Hussatn, being Minister
PENR legally vith mala fide intention apd by misusing his
authority 1ssued duections in the meeting dated 26 May
2077 for immediaie COMMISSIONING of KPD Field without
wistellation of LPG extiaction plant which culminated into
liegal avard of KPD gas Field [0 JJVL at their existing
LPG plant estathished for Badin gas Field This resulted
nto extension of undue favour/ benefit to accused No. 10
CEO of JJVL which caused 0SS of biflroris of rupees lo the
national exchequer The accused No 1, being Minister by
nnsusing fis authority iiegally and with rnala fide ntention,
directed, SSGCL to lay down and complete the 35 KM
pipehine from KPD field gate to SSGCL HQ-3 at the cost of
os 15 piiion to unduly faciitate the early gas supply 10
JJVL plant already existing and adracent to SSGCL HQ-3.
Further. he iiegally and wih mala fide intention made
material changes in his own hand witing n the already
taifar-madé tender natice and hicdding documents through
accused officrals of Mirnstry/CGDCL i such a manner o
25 to suite JJVL and fo exclude the rest of the political
nidders Due to the apove mentioned acts loss of biiions of
rupees was caused fo naiional exchequer resulting mio
crdue and legal benefits to JaviL

Record reflects that ori. completion of usual investigation, Chairman NAB held
responsible te the petitioner and other co-accused, misuse of their authority and
caused colossal loss to the National Excheguer to the tune of Rs. 17.338 Billions
as defined under Sectx'c'?n 9(a) and punishable under Section 10 of NAO, 1999

and the matter was referred 1o the Accountability Court Sindh at Karachi within

fhe meaning of Section 16{C) of the Natonal Accountability Ordinance, 1999.







the sight of Allah is the rrost righteous. Indeed Allah is
knowing and acquainted (Quran 49 13) "

[
i

Jan's worth in the eyes of imen and 1 the eyes of Aliah is determined by the
cood he does and by his ooedience tc Allan, the difference of social status Is
cay ncidental The equality 1s not simely a matter of constituticnal right but it 1s
;leebly rooted in the structure of Islam, :herefore, the concept of chasen peoples
such as “pnvileged’ and “condemned’ races;, expression such as 'social cast

and ‘ortizen’ wil all become meaningless and obsolete. It would be advantageous
tc reproduce hereinbelow the narration of Holy Prophet dss:-

‘O mankind your lord is one and your father is one. You all
descended from Aadam and Aadam was created from
earth He is most honoured among you in the sight of Allah
who 1S most upnght. No Ajas 1s superior to non-arab no
colored petson O a wihile peison or a white person to 2
colored person except by "TAQWA'. (Ahmed and Altirmizi)

In another narration, the Holy Prophet = & said’

‘a man who does the most good to people is most
favoured by Aliah” (Al-Tabarrani)

The-sfore following the golden princimle of Islam we can say that @ person who Is
Fo-aily upright 13 not equal to a crook n terms of morality, but he may be equal
stherwise nor s an irtsiligent person eglal to a dull one, but they are equal in other

soheres ' ete
'

i The famous anecdote quoted in saying books i.e. Al-Bukhari’ and ‘Mushm’

iz reproduced as under --

A woman by the name of Fatrna belonging (o the tnbe
'Banu Makhzoom' once commutied a theft Her ks folk
feaning that her hand would be amputated sen! Hazrat
Usama ibne Zayd to mtercede with the Holy Prophet
LFmon hef:* behall When the Prophet 1w heard ihis
preplan mf%}rcessmn, sign of anger appeared on his face
anda sard “are you trying (0 sway me as to the limits laid
down by the Alrughly Allah and asked Hazrat Usama lbne
Zayd immediatery adnntted s mistake and bagged the

Holy Prophet b« to pray on his behalf for forgiveness
The Propnet #4 then deivered a sermon (0 those
assembied there saymng

~Communities of old came to grief and destruction
because of the disparity and leniency shawn to those
i high positions when they committed such an
offence. On the contrary, any offender of humble
origin or lowly status in society had harsh punishment
meted out to hum. By God, if my own daughter Fatima
were to steal, | would have her hands cut off.”

12 Suffice it to say that in isiam, Consutution and law as well, deviation from
the path of justice 1s not allowed even wher it concern to a poor orfich or one's
couonent or enemy and all ciizens are to be treated alike indiscriminately,

lzaving aside therr status or high/low position in the society The atorementioned
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sz &r proncuncement or the penches comprising on two Hon'ble Judges are not

“m2z07 1o the pecular facts and circumstances of the captioned NAB cases.

~:zving tne onnciple deducible from the above mentioned precedent
‘e case :n hand. | may tentatively assess that prosecution indeed
:.3222asz in establishing a case of dismissal of bail under relevant provision of
&2 and within the ambits of section 497())Cr PC Moresc, the petitioner
2 a7 2 senwor doctor has been accommodated with excellent treatiment a'nd

»
~osoralizaton on recommendaticn of Medical Board

13 Crux of aforestated discussian s that strong reasons do not exist to belief
‘hat despite providing advance medical technology treatment and avallability of
imadicines the accused who Is being hospitalized in a hospital of his own chotce,
can aval a better treatment cn bail, moreover, there is nothing available on
record ‘hat the required treatment of the diseases disclosed by the
zfcrementioned Medical Boards 1s not available in the city or in the country as
once cn recuest ¢f counsel, the accused is being treated 1n his own hospital, that
¢ Ziauddin Hospital  The learned prosecutor has rightly pointed out that the
accused 1s being orovided with excellent medical treatment A perusal of recard
reveals that offence committed by the accused person is a cnme aganst the
socaty as a whele, 1n connection with the public offices and he 1s not involved n
an ordinary cnminal matter Case of petitioner/accused therefore, fell within the
v ceplion as prima facre there is material on record to connect him with the
~cmmission of offence. more particularly. 1t iIs not the case of petitioner that he is
~ot getung proper treatment during his detention and that abovementioned
classic treatment In JPMC cannot be considered to release him on ball as
admittedly 1t has been pointed out hereingbove that pettioner had been/is
iecelving proper treatment from reputed senior doctors in renowned hospitals of
e country In this behalf, it can convenently be said that the accused s
suffering from alment who 1s already in hospital where he is getting treatment
zccerding to mis own choice therefore there 1s no compelling reason for me to
erlarge the peutioner on bail at this stage when the petitioner 1s facing sericus
charges, s case does not fall within the ambits of the provisions of Section
497,.) C~.P C. Consequently, bail 1s declined. Needless to mention here that the
tial court 1s expected to expedite the trial and decide NAB references at an
zz"est, preferably within four months by recording the depositions of all materal
wiinesses cn day to day basis under intimation to'this court Office Is directed to

rranemit a copy of this order to the Acccurtability court for compiliance

Bail olea is dismissed in the manner indicated above

Balih 03xA T2



























































































of the hazardous to life requirement. In our

he considered in terms
Iy appiicable t¢ this case where

siew such consideratons arc equal

the petitioner is suffering from serious multiple ailments including

: back, heart, brain, PTSD etc.

o grant bail on medical grounds il

’ 33, In determining whether t
law and the medical

sidering the relevant
. also been acutely aware of

onstitution (4.9, 10(A)

this case, apart from coil

DA
evidence placed before us, we have al

Artcies 4 (2) (&), 9 10(A) and 14 of the C
mental rights}). The right

and 14 being funda
expanded in recent times by our courts to adapt to the

ty and certainly i Ou
(especially as rnost

Ty

to life in particular

has been
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changing neceds of socie r view allowing
n confined for years o end
accused, as in this case-which

[ N

someone to remal
NAB cases which involve multiple
with the cﬁarge not even b
g time 10 decide) whose

has hardly started yet eing framed in
ally take an exceedingly lon

; cne case-, usu
confinement is hazardous to his life as proper and adequale
. treatment is not available in jail or which lack of adequate
| creatnent may lead tO him being permanently

impaired, which will effeqt his capacity,

physically ot

on his release

mentally

’ rom jail {more so if he is acquitted of the cnarge than if he is
M released after conviction) would in our view be a failure on the part
: of the courts to Intervenc in order toc protect the well being of the

individual as it is constitutionally required to do. This 18 cspecially
<5 in bail cases where it is settled law that the refusal of bail

5! should not be a punishment and the object of bail 18 10 ensure that
1 he accused attends his trial which we consider may be ensured by

rhe court passing appropriate orders.
3y
a4, Thus, based on the discussion above, the petitioner i8 herehy

on medical grounds as We

'
vz

have found hased on wid

granted bail
above discussion that (a) the sickness oF silment with which

af it canncl be properiy SR Eas]

) and that scrie

:
N
¢
=

petitioner 18 suffering is such th

within the premises of jail {greaier emphiasize

specialized treatment is needed and his continued detentiov v Kt

' is likely to effect nis capacity and is hazardous t
¢ to him furaishing solvern

i tioned references sukjec

o his life in boiiy of

the above mMen

" surety i the sum of RS 25 lacs iin respect of each

T wend 1 the like amount in cach relerence siabect 15

=}

I satisfaction of the Nazir of this court anc deposiiing
passport with the Nazir of this ceurt. 10< o o
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