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IN THE HIGH COURT oFSINDH ITARACHI

Present
Mr.Justice Mohammad Karim Khan Agha

Cr. Acq APPeal No. 157/2011

Ahmed

V

Muhammad Saleem and others

07.06.2017
07.06.2016
Counsel for aPPellant called

absent
Counsel for resPondents callerl

absent. ResPondents Present irt

rson
Through Mr.Za121 6|1psd lil:rr r

Addl.P.G

JUDGMENT

MOHAMMAD KARIM KHAN AG J:- The ResPoodents wt:'''-

acquitted vide judgment dated 17 'O2'2OL1 by the learned Vlltlr

Judicial Magistrate, Karachi South in crime No'117/20O8 undcr

section 337-A(iii)/34 PPC lodged at P'S' Baloch Colony' Karachi

South, tried in Criminal Case No'1825/2008 (the impugtre''l

judgment).

2. The appellant Ahmed son of Hayat being dissatisfied with tlr'

impugned judgment has challenged the same through this instarrl

appeal against acquittal.

3. In brief the allegations against the Respondents according tr.'

the contents of the FIR are that on 2O.O4.2OOA the appellant got 
".r

house on rent and when he along with his family entered into the

said house suddenly 4/5 persons including (1) Muhammad Salcerrr

son of Muhammad Shareef (21 Muhammad Anwar soll ol

Muhammad Shareef and (3) Azinar Ahmed son of Mushtaq Ahrlrr-(l

have come and asked the appellant why he has entered this hottsc

as they have not given the said house on rent whereas tltc
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appellant replied that this house has been taken by him on rent

from landlord Umer Hayat and he has given Rs'SO'ooo/- as an

advance and' Rs'4'OOO/- has been fixed as montJrly rent but the

accused persons were not ready to hear anything and became

annoyed and started to beat the appellant with kicks and fists'

That Saleem and Anwar have attacked him with sorne heavy thing

due to which bleeding started to oor'efrom his right leg and he

becarne injured' hence the appellant lodged the aforesaid FIR

against the Respondents under section gg7-L(iii)/34 PPC'

4. The appellant in this appeal against acquittal has mainlY

contended that the trial Court has acquitted the Respondents

without appreciating the evidence in accordance with the settled

principles of law' that there has been a rnisreading and non

reading of eviclence' that the contradictions 
were onty rninor in

nature' that the medical evidence was not treated in its propct'

perspective and as such the impugned judgment should be set

aside by this court' On the other hand learned counsel for tltc

State has submitted that the impugned judgement is irr

accordance with law and that there are no legal infirmities whir:lr

justifY it being interfered with'

5. Heard arguments' exarnined the entire evidence available otr

record and the impugned judgment with the able assistzllss of

learned State counsel and considered the relevant case law'

6. It appears that the trial Court through the irnptrg'rr'''l

judgment has mainly acquitted the Respondents for the followr"p"

reasons as set out in the impugned judgment below;

.w he re as p e ru s at o f rec-ord, trT:' 
ffi :l.lii "'"td:].,-t,tTh 

l' 
lJ ;':

#.it'r"':fr1*t.i''#T'il *i ru;* ;'jllji 
lii r

issied at 2l
o 6 o s 2 o 0 8 I'": il"-";;'tt'y#;l"i:i'il'X;ol3"li'l' i' I I'l

anlrway even otherwise the con
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such fact that he ever appeared before the duty Officer.ancl

obtained latter for Medical Treatment as he remained silent

in examination in chief whereas as per his deposition hc

deposed that he a.pttit"J Ten Thousand in advance and

four thousand rent i; th; landlord whereas as per FIR it is
written that 5O,OO0/- paid as advance monev so much so as

per rent agreement 
'executed between complainant 3"'l

Iandlord Exh'06/D the rent agreement which disclosed that

;a,o6o/ ;rs paid as advance money. but. from :1f,i:::
p..r""i of relevant para 3 it reveals that there is over wrltlrrP'

and words 
^rra 

rrgul"*"i" 
-J""g"d 

from Ten Thousand t'r

Fifty thousand *t ich "ito ""*t 
irious doubt to the case o[

;;;'".;;tt"" beside fi"t; per FIR two Pw Arif and Nadeem

Banga are cited "" "rt 
*itnesses have not been brought bv

the prosecution for #t tt""o" best known to the prosecutiott

and amounts to *iinf'ofding the - evidence and adverse

inference which g"." 
"i" 

i"'"u"r of the accused so much so

the case reveals that complainant claim to be lenietr I

whereas no documentary proof respect of landlord by thc

;;;;l;i;t as well as tandlord PW Matik Omer Havat'

It is worth mentioning that as per FIR the complainant

alleged that saleem-.,,E e"*"t struck him with some heavy

thing on his left r"e ;"t io which lt..got injured and bloorl

"-tu.i"a 
to ooze whlreas as per Medical Report no severe

injury is alleged on the leg of the-accused so much so during

examination of the ""-pfii"""t 
he deposed that he receivc' I

*rury;; his body-""Ji"il"a to disciose that what part or'

u.jJv'n" received injury whereas-as per FIR injury caused orr

the right teg wrre.els-J." p"t Medicai.Report the complainattl

received as many u,s fout'it'iury but the complait""l failed lrt

disclose such fact in his i'tR ana deposition before Court

which caused serious doubt and so much so he further

belied the version Uy atpo"ittg that complainant was taken

io 
-f,o"pit.f 

by his "lt 
wutit ind one Hashim son of Malilt

Omer but both the PWs names are missing in the-FIR.119 l'.-

fr.tfr". deposed tfrat ne was examined by the-Medical Offir;cr

who issued certincate which he produced before P'S' hencr'"

instant FIR was lodged bearing i'lo'117/2008 which depic'ts

that the complainant tried to prove that as soon as llc
received injury he lodged instant case F'I'R'

F

That from perusal of evidence of the complainant.ll: 1",!"-::1
that accusid Muhammad Anwar was already avarlable lnsloc

the house and was fixing the ceiling fan and suddenly crr

accused Muhamrnad Sal6em and Azhar with two unknowtt

;;;"" entered into the room of the complainant which i:"

quite contradictory as per contents of IIR as it is mentiotlctl

therein that accusJ iurt .*mad Saleem and Muhammacl

Anwar and Azhar suddenly appeared in his room whereas as

per deposition the complainant deposed that two morc
^p"r*o.rf"""used entered inside the room which amounts trt

i*agg.iation and create doubt and the PW-2 Ghulam Rasoeil

exailined as Exh.O7 he belied the version of prosecuti.rr

case which deposed that accused parties attacked u1-rt-rtr

comptaina.,t with Danda/Stick, hammer, and iron rod wfri' lr

is nbt available in case file and name of their PW do rtol

transpire in FIR and even well as the complainant failed tcr

disclose his name in examination in chief to be eye witness

which appear to be tamed witness.

w
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It is a matter of fact that Civil litigation is oending betweetr

the parties *,'a tn"""?L1'- "t" itil 
subiudice and it is

admitted by the t"t"Ot"il""t tit"t l-",1:,Otfutr 
bv profession

whereas the landlor-i-of tft" complainant PW- as Ex'o8

Malik omer Havat ;;;; tiJ-lo-prainant doing job as

driver with him "";:;;yt 
*iii"rt "h-o*" 

that the instant'

case is filed with t-tii"lttl'otives to driving the accused itr

this case.

Whereas in these cases Supreme Court time and again hcl'-l

which are reputed ;";"";J;;;t.Ja-in tsss scMR 1345 a.tl

1996 p.cr.LJ. 181, fi-ri," rri'eiri"g the. benefit of doubt to an

accused it is not ;;;;;,y in?t tn"." would be mauv

circumsLan.." ""^iii!' 
J"'iqt' 

. 
if 

, 1-.:i'"ole 
circumstancc

creates doubt i'-t a' p*Ettt mind about the guilt of accused

then he shall be "";til;'i;; """t' 
u""ttit not as a mattelrl

grace or "or,"""*iot'';; 
; a matter of right'' In absence "l

anv materiut o, tottlioiation evidence the prosecutlon ts

unable to provc tn" case-Ueyond any reasonable doubt'"

r

7. It is settled law that judgment of acquittal should not be

interjected until findings are perverse' arbitrary' foolish' artificial'

speculative and ridiculous as held by the Honorable Suprcrtrc

Court in tl-e case of The State v' Abdul Khaltq and others (PLI')

2O11 Suprerne Court 554)' Moreover' the scope of interference ltl

appeal against acquittal is narrow and limited because in an

acquittal the presumption of the innocence is signi{icantly addecl l' '

the cardinal rule of criminal jurisprudence as the accused shall Ln

presumed to be innocent until provecl guilty' In other words' tlra

presumptlon of innocence ls doubled as held by the Honourable

supreme court of pakistan i, the above referred judgment. 1'he

relevant para is reproduced hereunder:-

"16. We have heard this case at a considerable lelrlil lI

stretching on quite a number of dates' and with the al'rlc

assistance "i 
ih; learned counsel for the parties' havc

thoroughly scanned every material piece of eviclerl<'c

available on the record; u'" "*"i"i*" 
priharily Y"::1lil::l

with referen"t^it it'" conviction appeal'-and also toascertattt

if the couclusions of the Couits below are against tlrc

evidencet";;;;;"Jancl/orinviolationofthelaw'Irratrv
event, before embarking upon scrutinv of the various pl':,':'

of law ""a- 
f'"i tti""t fLrn both ihe sides' it may l'r'

mentioned that bolh the learue<l couusel agreed that tlrr

criter.ia ,f ;;;f*;;;"-i;; ttr" irag-"nt aEainst,acquittal i';

not the same' as against "u'*"" "-''Iluing 
a -onviction- ln llrr:'

behalf, it shall bJ relevant to mention that the follo"r'irrr:

precedents Ot"tfi" " f"itl """fed 
and consistent view o[ tlrc

v-i



superior Courts about the rules which should be followcrl irr

such cases; the dicta are

Bashir Ahmed v. Fida Hussain and 3 others (2oltr

SCMR 495), Noor Mali Khan v' Mir Shah Jehan attrl

another (2OO5 PCT.LJ 352), Imtiaz Asad v' Zain-rrl

Abidin and another (2005 PCr'LJ 393)' Rashi{A-l'I::'
v. Muhammad Nawaz and others (2006 SCMR 1152)'

BarkatAliv.ShaukatAliand-others(2004SCMli
2491, Mulazim Hussain v' The State and another (2() l()

PCr'LJ 926), Muhammad Tasweer v' Hafiz Zulkarr.rairr

and 02 others (PLD 2OO9 SC 53)' far!11.ez1errr rr.

Asmat Ullah and 6 others (2OOg scMR 1285), Rehrtr;,t

Shah and 2 others v' Amir Gul and 3 others (19')lr

SCMR 139), The State v' Muhammad Sharif and 3

others (1995 SCMR 635), Ayaz Ahmed and another v'

Dr. Nazir Ahmed and anoiher (2003 PCr' LJ 1935)'

Muhammad Aslam v. Muhammad Zafar and 2 othr':t':r

(PLD lgg2 SC 1), Allah Bak]r1h and another' \:

Ghulam Rasool .rJ + others (1999 SCMR 223)' Nain{

Saleem v. Lady Dr. Tasneem and others (2004 YLI'I

4O7), LgkraWazir Abbas and others v' The State rrrll

others {zoos SCMR 1175), Mukhtar Ahmed v' 'l'lrr'

State (1994 SCMR 23lll, Rahimullah Jan v' I(ashil

and another (PLD 2008 SC 298), 2004 SCMR 2"'l'l

I(han v. Sajjacl and 2 others (2OO4 SCMR 215)'

Shafique Ahmad v. Muhammad Ramzan and anotlrcr

(1995 SCMR 855), The State v' Abdul Ghaffar (11'tr'

bCH,fn 678) and Mst. Saira Bibi v' Muhammad A:-'il

and others (2009 SCMR 946).

From the ratio of all the above Pronou[cements alr<l

those cited by the learned counsel for the parties' it cart

be deduced that the scope of interference ln appeal

against acquittal is most ,"tro* and limited, because ln
.i acquiital the presumption of innocence is

stgniftcantly added to the cardinal rule of crimirrnl

Juiispruaente, that an accused shall be presumed-to be

innoient ls doubled. The courts shall be very slow irr

lnterfering with such an acqulttal judgment, unless it i:t

shown to be Perverse, passed ln gross vlolatlon of law'
suffering from the errors of grave mlsreadlng or non'

reading-of the evidencel such Judgmente should not be

lightl/ interfered and heavy burden lies on the
piosetution to rebut the presumption of innoccrtc':
iti"n the accused has earned and attalned on accrlurrl
of his acguittal. It has been categorically held in "
plethora oi;,.dgtrrutts that interference in a judgment ot

acquittal is raie and the prosecution must 3fuow tlra(

there are glaring errors of law and fact committed by tltr'
Court in airiving at the decision, which would result itrl'r
grave miscarriage of justice; the acquittal Judgment is

[erfunctory or *nolly artificlal or a shocklng concluslon
Las been drawn. Moreoaer, ln number of dlctums of tltls
Court, tt has been categorlcallg lo;ld down that srtalt

Judgment should not be lnterJected untll the tlndhtgl:;-dre 
peruerse, arbltrary, foollsh, artlflclal, speculalitl

and rldtculous (Emphasis supplied). The Court of apporl
should not interfere simply for the reason that on thc rc
appraisal of the evldence a dlfferent concluslon coukl

5 /oS I
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possibly be arrlved at, the factual concluslons should not

be upset, expect *h;; palplbfrJerverae' sufferlng from

serious and materi.ii"Ii"-"r iifirmtties' It is averred in

The State v. furrnJrln"J starif (199s SCMR 635) ar.rcl

Muhammad, ljaz Ail;;;' Raja Fahim Afzal and 2 others

(1998 SCMR 1281) t';; tnt-siipt"*e Court being the firral

forum would U" .f,"w ana nesitant to interfere in thc

frndings of the co".i"'6"fo*' tt i"' therefore' expedient ancl

imperative that the "i'*1tit"tia 
and the suidelines should

be followed m a".iHig" tn""t "pp"als'" 
jbold and italics

added)

8. Having gone through the eviclence and the impugnecl

judgment I find that there has been no misreading or non rea.ding

of the evidence and that such evidence has been appreciated ["ry

the learned triar court in its proper perspective, that t].e impugned

judgment is based on sound reasons and there is no question of

the findings in the impugned judgment being perverse arbitraty'

foolish, artificial, speculative and ridiculous especially as it is a

well established principle of law that the accused is always entitlecl

to the beneht of the doubt in criminal cases and as was held in lhr:

case of Tartq Pervez V/s. The State (1995 SCMR 1345)' whcrc

the Honourable Supreme Court has observed as follows:-

"It is settled law that it is not necessary that therc

should many circumstances creating doubts' If there

is a single circumstance' which creates reasonable

doubt 
.iri-; -prudent 

mind about the guilt of the

accused, then the accused will be entitled to the

u".r"niloi as a matter of grace and concession but as

a matter of right'"

g. As such in my view there is uo merit in the instant appeal

against acqui[tal. The Acquittal recorded by trial Court in favour

of the Respondents is based upon sound reasons' which require no

interference at alt. As such, the instant appeal against acquittal ir'

dismissed

These are the reasons for my short order of even date'io.
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