
IN THE HIGI{ COURT OF SINDH, KARACHI

Present: Mr. Justice Ahmed Alt M.Shetkh
Mr. Justlce Mohammad Karlm Khan Agha

Cr. Acctt. Appeal No. 1O/2O13

Ghulam Shabbir Mahar

The State

02.o3.20L6

ORDER .

MOIIAMMAD KARIM KHAII AGHA. J:- The appellant in the

above appeal filed on 24.09.2013 has assailed the judgment

dated 16.09.2013 passed by Accountability Court No.1,

Sindh, Karachi (the impugned judgment) whereby the

appellant was convicted under Section lO(a) of the National

Accountability Ordinance, 7999 (NAO) and sentenced to

suffer R.I for ten years and to pay a fine of Rs.4.00 million

and was also disqualified for a period of ten years from

seeking or from being elected, chosen, appointed or

nominated as a member or representative of any public body

or any statutory or local authority or in service of Pakistan or

of any province as required u/s 15(a) of the IrIAO and also

prohibited to apply for or to be granted or allowed any

financial facility in the form of any loan or advances from any

bank or financial institution in the public sector for a period

of ten years.

2. As per order sheets it appears that the appeal was

admitted for regular hearing on 03.10.2013, Thereafter on

20.11.2013 the appellant filed an application under section

426 Cr.P.C. for the suspension of his sentence and to allow
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him to be released on bail
appeal.

pending the final disposal of his

3' As per orders sheets the appe,ant attempted to have his
appeal and application heard and decided by this court.
Generally'each time this matter came up for hearing before
this court for one reason or another the matter was not abre
to be heard' From the order sheets it would appear that from
03'10'2013 till date on onry one occasion was the appellant
not in a position to proceed with the matter and generally
pressed for hearing and for short dates. On O9.O7.201S
learned counser for the apperant had even moved an urgent
application which was alrowed however again the matter
could not proceed due to no faurt of the appenant on the next
four fixed dates.

4' order sheet dated rr.2.2016 indicates that one of the
issues in this case is whether the reference which led to the
appellant's conviction could have been filed by any officiar of
the National Accountability Bureau (NAB) as opposed to the
Chairman NAB. This question according to counsel for both
ttre appellant and NAB however was yet to be determined by
the Honble Supreme Court and both of them were unaware
when t,.is question would be fixed for hearing by the Honble
Supreme Court.

5' According to learned counsel for both the appe,ant and
NAB if it was found by the Hon'bre Supreme court that the
person on behalf of NAB who had fired the original reference
which led to the conviction of the appellant had no lawful
authority to sign and file the reference tfren the appear would
automatically be a,owed. As such the matter was adjourned
to 02.O3.2016

developments

to see if there had been any further
the resolution of this issue. Even onon

02.03.2016 learned counsel for the appellant and ADpGA
NAB informed that this issue was stilr pending before the
Hon'ble Supreme Court. ,u/
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6' Learned counsel for the appe,ant submitted that as the
appellant was in jail, under the circumstances, the fairest
course would be to hear his section 426 Cr.p.C. application
as there was insufficient time to fu,y hear his appeal which
in his submission as reflected in the diary sheets would
continue to be the case in the foreseeabre future and that the
appellant under these circumstances wourd continue to rot in
jail despite the fact that as of today he had arready served a
substantial part of his sentence.

The main grounds as set out in the application u/s 426
Cr.P.C. are as under:

1' That the petitioner was arrested on 2s.os.2011 andsince then he has remained in custody.

2. That there is every likelihood that the appeal filed bvthe petitioner is tit<ety to be allow.J 
";i;"ly'"" arrr.facts but on the legal grounds.

3. That the learned judge failed to appreciate facts aswell as law involvea in the instant case on account ofthe zeal to convict the appellant, being his first casefor judgment wherein 
- ihe entire -evidence ;;;recorded by his learned predecessor.

4. That the learngd judge has relied upon theNotification and believea tnat to be obiter dictum ofthe Supreme Court.

5. That the learned judge has not only heard theappellant counsel on thi so called NotifiLation but hedid not even make"the said Notification as part of tfrerecord.

6. That on account of the heavy load of cases, there isevery likelihood that the hearing of the 
"pp.uf .fr.fitake quite some time.

7. That the undersigned craves permission to ad.vancefurther arguments at the time of hearing "f tfr"appeal."

-'-

B. Learned counsel for the appellant additionally
submitted that it was a hardship case and since the appellant
had already served a substantial part of his sentence he was
entitled to be released on bail and his sentence may be

u-'l
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suspended pending linal disposal of his appeal. In support of
his contentions he placed reliance on the following cases:

1

2

4

5

Himesh
to92

Khan Muhammad
SCMR 22.

Kharr v. NAB & others 20r.5 SCMR

3

Syed Ali Nawaz Shah & others v. The StateCr.Acct. Appeal No.09/2OtS.-_ 
- -

Inayatullah Ansari & others v. The State. Cr.Accountability Appeal No.OSTZO f i.'-
Cr.-Petitions.No.109-K, 

L 1g, 12L_I22_K of 2OO7and Jail petitions No.299 ura iiZ-of-ZoOZ.

Peer Mukaram-ul-Haq v. NAEI & others 20O6scMR 1225.

6

7

Mahar v. The State 2003

of

8

9

Mirza, Agfaq Ahmed & others v. The State &another 2013 yLR 32g.

Saeedullah Soomro & another v. The Statethrough NAB 2004 SCMR 660-

Amjad Ali Khan v. The State & 2 other s 2OOZYLR 208.

Al-Jehad Trust & another v. FederationPakistan & others pLD 2}lt SC 8if-
10.

11. The State v. Fazal Ahmed & others SBLR 201gSindh 489.

9. On the other hand, ADpGA on behalf of the NAB
submitted lirstly that it would be preferable to hear this
appeal and finally dispose of this matter rather than firsfly
hearing the apprication u/s 426 cr.p.c. However if this court
was minded to hear the 426 Cr.p.C. application first then inhis submission section 426 Cr.p.C. was not applicable.
According to learned counser the appelrant had not served out
a substantiar portion of his sentence and the appelrant didnot have a strong prima facie case on merits. He ftrlly
supported the impugned judgment which according to him
had been correctly decided in aII respects. He did not however

"/
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object to the maintainability of the application unde r s.426
Cr.PC

10. We have carefully perused the record, considered the
relevant law, the submissions of learned counsel at the bar
and the case law cited by them.

1 1' 'we have observed from the order sheets that the
appellant has made considerable efforts to have his appeal
and application u/s 426 cr.p.c. heard by this court however
generally due to no fault of his own it has not been possibre
for this Court to hear the appeal,

12. We note that the appeal was filed on 24.09.2013 (almost
two and half years ago) and in large part it has not been
heard due to either a paucity of time or the huge work load
faced by this court. This however is not the faurt of the
appellant. In alr rikelihood it is unlikely that the appeal would
be taken up and heard and decided in the near future. Idealry
it would be preferabre to hear the appeal first however under
these circumstances in our view it would not be fair to avoid
hearing the section 426 cr.p.c. apprication prior to the appear
being heard as it may result in the appellant having served
the sentence before his appeal was even taken up. This in our
view would defeat the ends of justice since if the appear was
taken up today and the appellant was acquitted it would
mean that by not hearing either the application u/s 426
Cr.P.C. or the appeal the appellant would have unnecessarily
served time in jail which he should not have served and more
importantly such precious time, perhaps spent with his
family, would not be recoverable. It may also be that the
Hon'ble Supreme Court may decide that the reference filed
against the appe,ant was fired without lawful authority in
which case it is likely that his appeal may automatically be
allowed' In any event we do not consider that it would be tair
on the appellant to await the decision of the Honble supreme
Court whilst the appellant remains in jail which could also go

-(

,t
against him

C,
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13. We ere of the view that Article 4, 1O-A of the
constitution and the concept of access to justice which
includes the right to an expeditious trial would also incrude
the right to have an appeal heard e:rpeditiously. Thus in the
event an appeal is not heard expeditiously due to no fault of
the appellant we are of the view that under article 4, 10-A and
the aforementioned concept of access to justice if an appeat
was not taken up within a reasonable time and during this
period the appellant remained in jail then the appellant would
have the right to have any section 426 Cr.p.C. application
which he had filed heard before his appeal which could be
determined later.

L4. In terms of undue delay in hearing an Appeal 5.426
Cr.PC provides a safety value to ensure that the appeal
cannot be kept pending for years on end. while the accused
remains in jail by providing for the suspension of the
sentence and grant of bail on account of statutory delay
which in large part is reflective of statutory bail which is
available under S.4gT Cr.pc prior to conviction.

15. In fact sections 492 Cr.pC and, 426 Cr.pC in so far as
they refer to statutory bail are very similar and the rationare
behind them appears to be the same. Namely, an
accused/convict cannot be kept in jail on account of no fault
of his own due to a failure of the State either to hear and
decide his trial expeditiously or hear his appeal against
conviction expeditiously. The above two concepts at both trial
stage and appellate stage in respect of bail tend to be highly
logical especially as in effect an appear is a continuation of
the trial. The principles which guide apprications for bail
under s.497 cr-PC are therefore to a rarge extent useful
guidelines in determining cases under s.426 cR.pc as was
held in Peer Mukaram ul Haq V NAB 12ClCl6 SCMR tZZs
relevant P.12301.

"It is well-entrenched legal proposition that powers
conferred upon section 426,-Cr.p.C. 

"r" not controlled
by the provisions of section 496 and 497, Cr.p.C. butthe princlples enuncrated thereru can be taken lnto 14
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conslderatlon whlle granflng or refuslng bail. If any
authority is required referenci can be made to Bashir
Ahmed v. Zulfiqar pLD t9g2 SC 469." (bold added)

16. Pursuant to the above discussion we have decided in
the interests of justice to take up the appelrants s.426
application before hearing his Appear. we arso note that
statutory bail was not the main ground plead by the appellant
frresumably because at the time when he filed his s.426
application two years had not expired before his appeal was
taken up) in his 5.426 application but was raised by learned
counsel for the appelrant at the bar. we are of the view
however based on the facts and circumstances of the case
and in the interest of justice that it would be appropriate to
also consider if the appellant qualilies on statutory grounds
for relief under 5.426 Cr.p.C.

17 ' It would however not be out of prace to observe that
even if the appellant's application under s.426 was successful
this would not give him a free hand to thereafter avoid
proceeding with the Appeal. It would be incumbent on the
State/NAB or other concerned authority to file urgent
applications for hearing of the appeal on a regurar basis i.e. at
least quarterly and if the appelrant was not in a position to
proceed on such fixed dates it would be for the Court to
determine whether under the circumstances the order in his
favour in respect of his 5.426 application should be
recalled/cancelled.

18' At this stage it wourd be useful to set out section 426
Cr.P.C. which provides as under:

"426. Suspension of sentence pending
appeal. Release of appellant on bail. (1) pending an;
]pReaf by a convicted person, the Appeliant Cou.im"y,
for reasons to be recorded by it in wrifung, order that tlie
execution of the sentence or order appealed against be
suspended and, also, if he is in confinement, tf,at he be
released on bail or on his own bond. w
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(1A) An Appollant Court shall, except where lt
ls of the oplnton that the delay tn the declsion of
appeal has been occasloned by an act or omlsslon of
the appellant or any other person acHug on hls
behalf, order a convlcted person to be reliased on
ball who has been sentenced---

(a) to imprisonment for a period not exceeding
three years and whose appeal has not been
decided within a period of six months of his
conviction.

(b) to imprisonment for a period exceeding three
years but nbt exceeding seven years and whose
appeal has not been decided within a period of
one year of his conviction.

(c) to lmprlsoament for llfe or lmprlsonment
exceedlng seven years and whose appeal
has not been declded wlthin a perlod of two
years of hls convlctlon.

Provlded that the provlslon of the foregolng
paragraph shall not apply to a prevlously convlcted
offender for an offence punlshabte wlth death or
lmprlsonment for llfe or to a person who, ln the
oplnlon of the Appellant Court, ls a hardened
desperate or dangerous crlmlnal or ls accused of an
act of terrorlsm punlshable wlth death or
lmprlsonment for llfe.

-r

(2) The power conferred by this section on an
Appellate Court may be exercised also by the High
Court in the case of any appeal by a convicted personlo
a Court subordinate thereto.

\-

(2A) Subject to provisions of section 382-A when
any person other than a person accused of a non-
bailable offence is sentenced to imprisonment by a
Court, and an appeal lies from that sentence, the Court
may, if the convicted person satisfies the Court that he
intends to present an appeal, order that he be released
on bail, for a period sufficient in the opinion of the
Court to enable him to present the appeal and obtain
the orders of the Appellate Court under sub-section (1)
and the sentence of imprisonment shall, so long as he is
so released on bail, bp deemed to be suspended.

(2-Bl Where a High Court is satisfied that a
convicted person has been granted special leave to
appeal to the Supreme Court against any sentence
which it has imposed or maintained it may, if it so
thinks fit order that pending the appeal the sentence or
order appealed against be suspended, and also, if the q
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eesaid person is in confinement, that he be released on
bail.

. (3) When tl:e appellant is ultimately sentenced to
imprisonment or imprisonment for life the time during
which he is so released shall be excluded in computinf
the term for which he is so sentenced." (bold aaaea;

19. At the outset it is made clear that we have not gone into
the merits of the case which will be dealt with at the time
when the Appeal is heard and decided as is the setfled law
when dealing with applications under 5.426 as was held by
the Honble supreme court in Alrah Dttta v state (pLD 2oo2
SC 845 at P.848 as set out below)

.}.

, "After having a careful scrutiny of the entire record
and authorities referred to in thl above reproduced
order we are not persuaded to agree with Sardar
Muhammad Latif Ktran Khoso Garned Advocate
Supreme Court for petitioner that it was mandatory,
obligalsO and bounden duty of the learned High Court
to have examined the case on merits and should have
{ih!94 upon the contentions as agitated in-depth while
deciding application under section 426, Cr.p.i. for the
simple reason that it is well-entrenched legal position
that appraisal of evicience in-depth is neithei warranted
nor desirable while dilating upon and deciding such
application. A Court sfrouta- confine itseff Io thejudgment assailed before it. A thorough scrutiny of
evidence and its evaluation should b; made *tit.
adjudicating upon the appeal as it would be oppor[une
moment for doing so and not while deciding the
application moved under section 426, Cr.p.C. -as it
would be a premature stage. A conviction cannot be set
aside while exercising jurisdiction as conferred under
section 426, Cr.P.C. on the ground with reference to
evidence and merits of the caJe which certainly require
a_ thorough probe and deeper scrutiny of evidente *'t i"f,
should be avoided."

20. we note that some of the authorities which have been
cited by the appellant rerate to bail on medicar grounds (peer
Mukaram-ul-Haq v. NAB & others 2oa6 scMR L22sl ard
the power of non NAB officials to sign references (shahid
orakzal v. Federation of pakrstan) pLD 2011 sc zgsl
however these cases are not strictly relevant to the arguments
raised at the bar as no medical evidence was adduced in

q
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support of the appellant in this regard and the question as to
whether any other person other than the chairman NAB
could sign the reference is, as we have already mentioned in
tJ:is order, pending before the Hon,ble Supreme Court.

21. There are also a plethora of authorities for the
proposition that where shorter sentences are imposed then
the Courts may take a more liberal approach in the exercise
of relief under Section 426 Cr.pC. For example, Abdul
Hameod V Mohammed Abdultah (1999 SCMR 25891, Syed
All Nawaz Shah & otheis v. The State, Cr.Acct. Appeat
No.O9l2O15, Iuayatullah Ansarl & others v. The State, Cr.
Accountabilfry Appeal No.O9l2O13, Cr. pofifions No.lO9-
K, 118, l,2l-tz?-I( of 2OO7 and JalI pe$Hons No.299 aad
347 of 2OO7, Saeedullah Soomro & another v. The State
through NAB (2OO4 SCMR 6601.

22' In these cases however all the accused were sentenced
to less than 7 years. In the instant case the appellant has
been sentenced for a term of 1O years out of the maximum
sentence of 14 years for the serious offense of cormption and.
as such the above referred authorities are distinguishabre in
the instant case. In our view a sentence of 10 years cannot be
regarded as a short sentence especiafly in the context of the
maximum sentence only being 14 years. As such in our view
this is not a sufficient ground in t].is case to justify relief
under 5.426 Cr.p.C.

23. However this does not rule out the inapplicability of
5.426 in this case where the accused was sentenced to 10
years since in peer Makaramrs case (Supraf it was held that
even in cases where life imprisonment had been handed down
s'426 could be pressed into service in exceptional situations

US

t4
on
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'We are conscious of the fact that in heinooffences where sentence of life imprisonment oryears'R.I. has been awarded the qr""tion of suspensiof sentence does n9t arige subjeci to certain exceptiobut it must not be lost sight oi th"t in proper case evthe.bail can be granted where the sentence of deathlife imprisonment has been award.ed.,,
\t/C
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24. There is also considerable authority for the proposition

that if a convict has undergone a substantial part of his

sentence then he would'be entitled for relief under 5.426

Cr.PC. In the case of Makhdoom Javed Hashml V State

(2008 SCMR 165) the Honble Supreme Court held as under

at P.170

"The other argument of Mr. Arshad Ali Chaudhry,
Advocate Supreme Court/Advocate-on-Record for
the State that, in case of suspension of sentence,
the object of filing the appeal would be defeated, is
equally devoid of any substance. A convlct who
has already undergone almost half of hls
sentence may seek suspensloa of sentence ln
the lnterest of Justlce keeplng ln vlew the facts
and clrcum.stances of a partlcular case such as
Adnan A. Khawqla (supral. It is also mentioned
here that if ultimately the appeal of the petitioner
is dismissed by the Appellate Court the provisions
of subsection (3) of section 426, Cr.P.C. would
come in operation and the period of suspension of
sentence shall stand excluded and he would have
to undergo the sentence awarded to him by the
Court." (bold added)

25. We note from the jail ro11 that as of today the Appellant

has undergone at least 6 years and 3 months of his 10 year

sentence. Although there appears to be no hard and fast rule

as what would amount to a substantial part of his sentence

common sense would tend to dictate that it should at least be

half of the sentence. In this case therefore it may well be

considered that the Appellant has undergone a substantial

part of his sentence and would be entitled to suspension of

sentence and bail on that count alone.

26. With regard to statutory delay being a ground for bail

and suspension of sentence the rationale behind the law was

well set out in the case of Abdul AzlzV State (1995 P.Cr.LJ

49Ol atP.497 in the following terms:

"4. Section 426, Cr.P.C. was added to the Code of
Criminal Procedure, 1898, by the Law Reforms
Ordinance of 1972. Prior to this addition by the
Law Reforms Ordinance, 1972, an inordinate

1bo
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delay in investigation, inquiry or trial of an
accused person used to be considered per se as a
ground for the grant of bail. The leading case on
the subject was the case of Gushtasab Ktran v.
Crown reported in P L D 1956 FC 117 wherein Mr.
Justice A. R. Cornelius the then Chief Justice of
the Federal Court considered a delay of four years
as sufficient ground for the grant of bail. However,
subsequently, in the case of Riasat Ali v. Ghulam
Muhammad reported in P L D 1968 SC 353. Mr.
Justice Sajjad Ahmad was of the view that even a
delay of six months can be sufficient ground for
the grant of bail.

5. Be that as it may, no fixed period in the matter
of delay was available, and therefore, there was no
guideline for the superior Courts in this context,
and decision had to be delivered on case to case
basis.

6. It was in this background that subsection (1-A)
was added to section 426, Cr.P.C. of 1898 by the
Law Reform Ordinance, 1972.

The reason d'etre of this addition being that the
prevailing uncertainly in this area should be
brought to an end, and therefore, a classifrcation
of offences period wise was created by virtue of
subsection (1-A), clauses (a), (b) and (c).

Subsection (1-A) of section 426, Cr.P.C. lays down
a general principle by providing that "an Appellate
Court shall, unless for reasons to be recorded in
writing it otherwise directs, order a convicted
person to be released on bail..."

There is no reason why the benelit of subsection
(1-A) of section 426, Cr.P.C. which was added by
the Law Reforms Ordinance, LgZ2 should be
withheld from a convicted person whose appeal
has not been heard according to the classification
given in clauses (a), (b) and (c) of subsection (t-A)
of section 426, Cr.P.C. that is why it has been laid
down that ounless for reasons to be recorded in
*itirrg it othenrise directs", where for example tl:e
convict has himself occasioned the delay, thus by
his conduct he'himself would be depriving himseif
of the benefit created by the Law-makers.

However, the prlnclple remalns that whatever
beneflt has been created by the Law-makers
must be glven to the accused as a matter of
right and aot as a matter of dtscrefiou.', fbold
added)

,$
/
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27. With regard to statutory delay which in our view would

appear to be the main ground to justiff relief under 5.426

(1A) O we observe that the grant of this relief is not

exceptional so long as the necessary pre conditions are

fulfilled. In this respect reliance is placed on Mazhar V the

State L997 (MLD Lahore 2881) which endorsed the position

that this relief was as of right and which held as under at

P.2883.

"It ls a setfled prlnclple of law as lald down ln
Safalr v. The State (1996 PCI.LI. 1506) that sectlon
426 (1-Al, Cr.P.C.. creates a rlght lu favour of
accused to be enforced, whlch cannot be ordlnarlly
denied to hlm wlthout any fault on hls part for non-
dlsposal of hls appeal wlthla the statutory perlod.
Under section 426(l-Al, Cr.P.C. an Appellate Court
shall, unless for reason to be recorded in writing it
otherwise directs, order a convicted person to be
released on bail who has been sentenced to
imprisonment for life or imprisonment exceeding 7 years
and whose appeal has not been decided within a period
of two years of his conviction. The conteatlon ralsed
by the learned counsel for the complalnant that
they had acted in a cnrel manner in damaglng the
vlslon of eyes of Bakhtlar Ahmed and crlppFng himl
also cannot be consldered at thls stage because it
relates to the merlts of tho caso. Since the appeal has
been pending hearing for more than three years and has
not been fixed so far for final hearing, this petition is
accepted, the sentences of ttre appellants/petitioners
are suspended and they are released on bail subject to
their furnishing bail bonds in the sum of Rs. 2,00,000/-
(Rupees two hundred thousand) each with two sureties
in the like amount each to the satisfaction of the Deputy
Registrar of this Court." (bold added)

28. Likewise in the case of Ghulan Mustafa V State (PLD

2Oll Kar 389) despite all the accused being lifers they were

extended the benefit of statutory bail under 5.426 and it was

held at P.389 as under:

"Before the suspension of sentence and to grant
bail, the legislature has imposed an obligation and
responsibilit5r upon the court to first ascertain and
examined the iause of delay. A convicted person
may be released by the court on bail, except
where it ls of the oplnlon that the delay in the
decislon of appeal has been occasioned by an
act or omisslon of the applicant or any other

Y.
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person on his behalf. This statutory right is
subject to the fulfillment of the criterii and
decisive factor prescribed under clause (a) to (c) of
subsection (1A) of section 426, Cr.p.C. which is
germane to the particular period of sentence and
time specified for decision of appeal in which it
has not been decided by the court. According to
the condition laid down in the provision, it is also
to be examined essentially whether the person
applied for bail is not previously convicted oifenderfor an offence punishable with death or
imprisonment for life or a person who in the
opinion of appellate court is hardened desperate
or dangerous criminal or is accused of an act of
terrorism punishable with death or imprisonment
for life." (bold added)

"11. The contention of the learned Senior Advocate
Supreme Court for the Bank of punjab that thepetitioner even after such a long delay in the
conclusion of the trlal cannot be iet frel on bail
because application of section 492, Cr.p.C. with its
3'd proviso retrating to grant of bail on ground of
statutory delay is inapplicable and not attracted at
all to-hls caee, in our view, is not of paramount
conslderatlon.

12. Pakistan is a welfare State where liberty of
individual has been guaranteed by the Constitution
beside the fact that speedy trial is inalienable right of
every accused person, therefore, even if the provisionof section 497, Cr.p.C. in ordinary course is not
applicable, the broader principle of lhe same can be
pressed into service in hardship cases to provide relief
to a deserving accused person incarcerated i.r.luil fo. u
shockingly long period. This principle may be
vigorously pressed into service in iases bf tiri. nature
if the objects and purposes of mandatory provision of
section 16 of the National Accountabili[r-Ordinance,
i999 is kept in view, which is reproduced below:_

"S. 16 (a) Notwithstanding anything contained in
any other law for the time being in force an
accused shall be prosecuted for an offence under
this Ordinance in the Court and the case shall
b: le-ald {rom day to day and shalt be disposed
of within thirty days.,,

wy

-

29. Even in the recent case of Hamesh Khan V NAB (2015
SCMR 1092) an exceedingly long period of incarceration prior to
the completion of the trial due to no fault of the accused was
highly deprecated by the Honble Supreme Court when considering
statutory bail at p.1095 in the following terms



t5

13. An accused person cannot be left at the
mercy of the prosecution to rot in jail for an indelinite
period. Ttre -inordinate delay in the conclusion of trial
of detained prisoners cannot be lightly ignored
provided it was not caused due to any act or omission
of accused. In the case of The ffiate a. Sued lm All
Shah (1992 SCitlR 2192) the accused was facing
charges under the Suppression of Terrorist Activities
(Special Courts) Act (XV of 1975) where under section
7 thereof grant'of bail even in bailable offences was
taken out of the discretion of the Court, however, it
was held that despite of exclusion clause beneficial
provision of section 497, Cr.P.C. can be pressed into
service in some genuine and rare cases to provide
relief of grant of bail to a highly deserving accused,
incarcerated in prison for a longer duration.

14. The grant of bail on account of inordinate
delay in prosecution was discussed and guiding
principle was laid down by this Court in the case of
Riasat Ali u. Ghulam Muhammad and tte State (PLD

1968 SC 353/, which is to the following effect:-

"Criminal Procedure Code, S. 497---Grant of bail
in non-bailable offences:-

Dolay ln prosecutlon of accused amounts to
abuse of process of law and ls a valld ground
1'si gqltlrig out accusod howevor, delay in
prosecutioa ofoach case as a ground for bail
ls to be welghed and Judged, ln each case on
Its merlts." (bold added)

30. The key issues in the instant case therefore in terms of

the grant of statutory bail under 5.426 (1A) O Cr.PC are

whether the appellant has satisfied the following pre

conditions:

(a) whether the delay in the decision of appeal has
been occasioned by an act or omission of the
appellant and

(b)whether the appeal has not been decided within
two years of hfs conviction and

(c) whether the appellant was a previously convicted
offender for an offence punishable with death or
imprisonment for life or is a person who in our
opinion is a hardened desperate or dangerous
criminal or is accused of an act of terrorism
punishable with death or imprisonment for life.

31. It is apparent from the record as indicated earlier that

the appellant has tried to get the appeal fixed and heard on

ol
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34' No materiar has been placed before us to show that the
appellant was a previously convicted offender for an offence
punishable with death or imprisonment for life or is a person
who is a hardened desperate or dangerous criminal or is
accused of an act of terrorism punishable with death or
rmprrsonment for life.

35. As such the criteria for the suspension of sentence
pending the hearing of his appeal and the grant of statutory
bail have been met by the Appellaat under 5.426 (1A) (c)
Cr.P.C.

36' It wourd also not be out of place to mention that the
Appeal in issue, like so many other such Appeals, is not likely
to be disposed of in the foreseeable future due to the rarge
backlog of such appeals and there may be a need to increase
the capacity of the courts to enabre these matters to be dealt
with more expeditiously bearing in mind that each criminal
appeal tends to take a long time to hear and consider as quite
often a review of the entire evidence is required and since
such cases involve the liberty, if not the life, of the convict
extra time and care needs to be taken whilst dealing with
such matters. In our view. the convict cannot be made to
suffer due to this lack of capacity and accordingly rerief under
5.426 Cr.P.C. may need to be liberally resorted to by the
courts in cases of excess delay which fulfill the requirements
of 5.426 to ensure that convicts are not unfairly prejudiced
due to delays which are caused through no fault of their own.

\Y

r
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numerous occasions but has not been able to have it finaily
heard and decided through no fault of his own. No delay
therefore in our view is attributable to the appellant.

32' The appellant was convicted on 16-9-2013 so more than
2 years have passed since his conviction.

33. Further more the accused has been in custody since 25_
5-2071 and as mentioned above it appears from the jail role
that he has served more thhn half of his sentence.
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This is largely because, it needs to be considered that, if the

sentence is completed before the Appeal is heard in effect the

convict would have been denied his right of appeal which may

violate both Articles 4 and 10(A) of the Constitution and the

right of access to justice and due process.

37. As such taking these factors into consideration and for

the other reasons mentioned in this order we hereby suspend

the appellants sentence pending the final disposal of his

Appeal and release him on bail subject to furnishing solvent

surety of RS 500,000 (five hundred thousand) and PR bond in
the like amount subject to the satisfaction of the Nazir of this

Court.

Dated: 14-04-2016 ,!*k
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