


son-in-law, but in lieu of: such recovery he was demanding a huge

amount. For the purpose to prove this statement of the driver he.

on 05.08.2015 went to: Motor Show Room of Yousuf Motors
situated at Ch. Khaliq uz:Zaman Road and met Waseem, who told
him that with reference of his employee Amir, he has a friendship
with one Colonel of Rangers Intelligence namely Col. Muhammad
Khan alias Aseer ul Hasnain. Waseem further told him that they
investigated that where his son-in-law is but they could not tell
him, his Col. friend told him to arrange 2 crore rupees, then he will
recover his son—in-law..fl‘he complainant told Waseem that he
cannot arrange such huge amount, due to which he talked with
his friend and he told hi;ﬁ the final amount was 1% Crore rupecs,
and he also told him to bring Rs.30,00,000/- and sit in his show
room and at night they will bring his son-in-law. The complainant
arranged 30 lacs from different places and on the next day i.e 06th
August 2015 he alongwith the driver of his son-in-law namely
Sabir reached Waseem’s show room at 05 o'clock in the evening
and told Waseem that he has arranged 30 lacs rupees which he
has in his bag. He took the bag and sat in Waseem’s office and
asked Waseem to bring his son-in-law or else he would inform the
law enforcement agencies. He was sitting in the showroom with the
money bag when at about: 7 o’clock in the evening one person came
in the office of Waseem, who was introduced by Waseem as his
friend and as Ranger’s Col. Asirul Hasnain. He told Col Asirul
Hasnain about the amount he has been brought in the bag and to
bring his son-in-law then he will handover the remaining settled
amount to him. Col Asirul Hasnain refused and forcibly and by
threatening snatched the money bag from him and left the
office. He made hue and cry and Waseem told him not to be
annoyed as he will bring: his son-in-law at night and the amount
to be taken was very necessary because the Colonel had to
handover the same to . h1s high officers and to arrange the
remaining amount and in this context Waseem was letting him
wait for the whole n1ght put at 6 o’clock in the morning Waseem
told him that Col. Sahib has called him that-due to some reasons
it will take 1/2 days to.arrange the release of his son- -in-law and
in the meantime he should arrange the balance of the settled
monies. Each day Waseem made excuses and used delaying
tactics. Then on 12t August 2015 he went to Waseem’s showroom
and told him that on account of the delaying tactics he wanted his

snatched money back immediately otherwise he will take legal
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action and will infon.n Rangers, on which Waseem told him to come
tomorrow at 4 o’clock in the evening when he could take back his
money. On the next day however when he went to Waseem’s
showroom Waseem was not present. He visited Waseem’s
showroom many times ‘thereafter but Waseem remained absent
from the showroom. His claim is against Waseem and his frlend
Muhammad Khan alias Asirul Husnain for snatching amount of
Rs.30/- lacs from him forcibly and committed cheating and
fraud on behalf of Rangers for damaging their reputation. His
prayer is recovery of his money from them, arrest them and take

legal action against them.

3. After usual inves{ti;gation challan dated 15-10-2015 was
submitted before the AT‘lC U/S.386/419/170/34 PPC r/w 6(2) (k)
and 7 (h) ATA

4. The applicant challenged the jurisdiction of the ATC under
S.23 ATA by application dated 10-10-2015 seeking transfer of the
case to the ordinary criminal court. The application was rejected by
impugned order dated 23.11.2015 which found in material part as

under:

“I am not persuaded to agree with the learned advocate
for the accused that this is simple crime having no
nexus with the vires of sections 6&7 of Anti-Terrorism
Act, 1997 or there was no terrorism involved in the
subject incident. In this case the accused have falsely
used the identity / name / designation of a Colonel
and have created a sense of insecurity in the minds of
public that Army personnel are also involved in the
offence of kidnapping for ransom. To my best
understanding the complainant gave 30,00,000/- to
the accused because a Colonel was stated to be
involved in the case. The manner of offence is itself
an attempt to undermine the society by spreading
sense of insecurity to the effect that Army
Personnel are involved in the offence of kidnapping
for ransom. The act of the accused definitely
created sense of fear and insecurity in the public in
‘general. Same also destabilized the society at large
and the case falls within the ambit Section 6/7
ATA, 1997, Recovery of extorted money has also been
affected. It is pertinent to mention that the son in law
of the complainant has not yet been recovered. Perusal
of statements. of the witnesses S0 recorded by police
prima facie shows that the accused are the member
of a organized / planned group which by introducing
as Colonel and his men are extorting the money
from the white collar businessmen. The contention
of the learned counsel for the applicant |/ accused that
at the most this is a simple case of cheating has no

force. . !




5. In the case of Nazeer Ahmed and others versus
Nooruddin and another (2012 SCMR 517) a Two
Judge Division Bench of the Hon’ble Supreme Court
laid down following dicta:

“Neither motive nor intention for commission of the
offence was relevant for the purpose of conferring
jurisdiction of the Anti-Terrorism Court and it was the
act which was designed to create sense of insecurity
and / or to destabilize the public at large, which
attracted the provisions of 8.6 of the Anti-Terrorism
Act, 1997

In view of what has been discussed above 1 am of the
view that the instant crime having nexus with
section 6{j) of Anti-Terrorism Act, 1997, is to be
proceeded by this Court having jurisdiction. The
application in hand is, therefore, dismissed.” (bold
added)

5. It is against the abave impugned order that learned counsel
for the applicant has moved this criminal revision application. In
short it is his submission that the facts and circumstances of this
case do not attract the provisions of the ATA and as such the case
should be tried before an ordinary criminal court. In particular
learned counsel submitted that the trial court has seriously erred
both in law and facts, that trial court has dismissed the
application in a slipsh,oa manner and without application of
judicial mind, that the :i"rnpugned order is illegal, perverse and
unsustainable in law and all the case law which he had cited
before the trial court in support of his case had not been
considered and was simply ignored by the trial court as is

apparent from the impugned order.

6. He further submitted that trial court failed to differentiate
between the act of terror and the act of terrorism and has
completely misunderstood the difference between the two. In fact
in this case even if the:;allegations are accepted for the sake of
arguments, the actus reus is not motivated to create fear and
insecurity in the society at large but the same is actuated with the
desire to commit a private crime against targeted individuals. In
the present case neither any weapon has been used nor the
complainant party has been put under any fear, therefore, the act
does not come within the definition of terrorism. He next argued
that the offense which the applicant has been charged with has no
nexus with the segtions 687 of the Anti-Terrorism Act which

primarily require the sense of in security and fear in the common
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charged. This'is in spite of the fact that in the FIR the
complainant describes the crime as one of cheating and
fraud. The charge: dated 29-7-2016 in effect charges the
applicant of coﬁ$piracy to extort money from the
complainant by pﬁtting him in fear of his death punishable
under Section 386-; PPC. No mention of any offense under 5.6
ATA is made in the Charge. Even in his evidence the
complainant mentions that the leather bag was forcibly
snatched from hirh but does not mention any -threat to his
life. Likewise in his evidence he states that he reported to PS
Frere about the robbery which took place in a small room in
the premises of Yousaf Motor Company i.e. the place from
where the bag was snatched. He also refers to the money as

being extorted.

11. Turning to the main issue of whether the offense charged,
based on the facts and the circumstances of the case falls within
the purview of the ATA, it would in our view be useful to set out
S.6 of the ATA which deﬁnes terrorism and is reproduced as under

for ease of reference:

6. Terrorism- (1) In this Act, “terrorism” means the
use or threat of action where:
(a) the action falls within the meaning of sub-section (2);

(b) the use or threat is designed to coerce and
intimidate or overawe the Government or the public
or a section of the public or community or sect or a
foreign government or population or an international
organization or create a sense of fear or insecurity
in society; or

(c) the use or threat is made for the purpose of
advancing a religious, sectarian or ethnic cause or
intimidating and terrorizing the public, social
sectors, media persons, business community or
attacking the civilians including damaging property by
ransacKing, “looting, arson or by any other means,
government officials, installations, security forces or
law enforcement agencies:

Provided that nothing herein contained shall app]yf to a
democratic and religious rally or a peaceful demonstration in
accordance with law.

(2) An “action” Shall fall within the meaning of sub-section
(1), if it:
(a) involves the doing of anything that causes death;

(b) involves grievous violence against a person or grievous
bodily injury or harm to a person;

14



(c) involves grievous damage to property including
government . premises, official installations, schools,
hospitals, offices or any other public or private
property including damaging property by ransacking,
looting or arson or by any other means; -

(d) involves the:: doing of anything that is likely to cause
death or endangers a person’s life;

() involves kidnapping for ransom, hostage-taking or
hijacking; ° i

(ee) involves use of explosives by any device including
bomb blast or having any explosive substance without
any lawful justification or having been unlawfully
concerned with such explosive;

(f) involves hatred and contempt on religious, sectarian or
ethnic basis -to stir up violence or cause internal
disturbance; -

(g) involves taking the law in own hand, award of any
punishment by an organization, individual or group
whatsoever, not recognized by the law, with a view to
coerce, intimidate or terrorize public, individuals,
groups, communities, government officials and
institutions, including law enforcement agencies
beyond the purview of the law of the land;

(h) involves firing on religious congregations, mosques,
imambargahs, churches, temples and all other places
of worship, or random firing {0 spread panic, or
involves any- forcible takeover of mosques or other
places of worship;

(i) creates a serious risk to safety of the public or a
section of the pubic, or is designed to frighten the
general public and thereby prevent them from coming
out and carrying on their lawful trade and daily
business, and disrupts civic life;

(j) involves the burning of vehicles or any other serious
form of arsof;

(k) involves exif,ortion of money (“bhatta”) or property;

() is designed to seriously interfere with or seriously
disrupt a communication system oOr public utility
service;

(m) involves serious coercion or intimidation of a public
servant in order to force him to discharge or to refrain
from discharging his lawful duties. :

(n) involves serious violence against a member of the
police force, armed forces, civil armed forces, or a

public servant.

(o) involves in acts as part of armed resistance ’f)y groups
or individuals against law enforcement agencies; or



(p) involves in dissemination, preaching ideas, teachings
and beliefs as per own interpretation on FM stations or
through any other means of communication without
explicit apptoval of the government or its concerned
departments.-

(3) The use or threat of use of any action falling within

sub-section (2), which involves the use of firearms,

explosives or any other weapon, is terrorism, whether or
not sub-section 1(C) is satisfied.

(3A) Notwithstanding anything contained in sub-section
(1), an action in violation of a convention specified in the
Fifth Schedule shall be an act of terrorism under this Act.

(4) In this sectibn “action” includes an act or a series of
acts. :

(5) In this*Act,. terrorism includes any act done for the
benefit of a proscribed organization.

(6) A person whdcommits an offence under this section or
any other provision of this Act, shall be guilty of an act of
terrorism.

(7) In this Act, a “terrorist” means:

(@) An individual who has committed an offence
of terrorism under this Act, and is or has been
concérned in the commission, preparation
facilitation, funding or instigation of acts of
terrorism;

(b) An individual who is or has been, whether
beforé or after the coming into force of this
Act, concerned in the commission,
preparation, facilitation, funding or instigation

_of acts of terrorism, shall also be included in
_the meaning given in clause (a) above.”

12. It is apparent from a plain reading of 8.6 that in order for an
offense to fall within the:purview of the ATA it must satisfy two
separate limbs:

(a) Firstly, it must be shown that, based on the material on
recard, the offense falls within S.6(2) ATA.If the offense does
not fall within S.6(2) the offense will not be one of terrorism
and will not fall W1th1n the purview of the ATA. If the offense
does fall within on%é‘iof the categories of offense menticned in
S.6 (2) then to be‘fegarded as terrorism and fall within the
purview of the ATA it must in addition

L
(b) Secondly also satisfy the criteria in either S.6 (1) (b} or

(c).If it [ails to satisfy such criteria the offense will not fall
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within the purview of the ATA and as such will be triable by

the ordinary crimirgél courts,

13. We are fortified in Qur above view by the recent decision of
the Hon’ble Supreme Coi;lrt in the case of Khuda-E-Noor V The
State (PLD 2016 SC'P.195) which held as under at P.196

“Accused, in the present case, with the help of his co-
accused murdered his sister. During the trial the
prosecution improved its case vis-a-vis the motive and it was
alleged that deceaséd was not enjoying good moral character
as she had, déveloped illicit relation with someone and due
to such reason she'had been done to death by the accused.
On the basis of such factor having become available on the
record the Trial Court formed an opinion that the case in
hand was one of honour killing and such killing amounted to
“terrorism” within the purview of section 6(2) (g) of the Anti-
Terrorism Act, 1997 and, thus, the case against the accused
and his co-accused was transferred to an Anti-Terrorism
Court. :

Held, that present casc was a case of a private motive set up
in the FIR and during the trial the motive set up in the FIR
was changed by the prosecution and an element of honour
killing was introduced but even that did not change the
character of the offence which was nothing but a private
offence committed in the privacy of a home with no
design or purpose ‘contemplated by section 6(1) (b) or (c)
of the Anti-Terrorism Act, 1997. Allegations leveled
against the accused and his co-accused in the present
criminal case’ did not attract the jurisdiction of an Anti-
Terrorism Court, thus, their case was to be tried by a
court of ordinary jurisdiction.”(bold added)

14. Theonly 2.possible'offenses, in our view, under S.6 (2) which

may be applicable to this case are:

1. 6(2) (e) involyé’_s kidnapping for ransom (also covered in
the Third Schedile of the ATA at 4(i)), hostage-taking or
hijacking; and /01?; '
2. 6(2) (k) involves extortion of money (‘bhatta’) or
property. g
15. It is settled law that 1n order to consider whether an offense is
made out under the ATA the material on record and the
surrounding circumstances may be co_nsidered as was held in the
case of Mohabbat Ali V' State (2007 SCMR 142) which held as

under in this respect at P.145 Para 8:

“8.In order to determine as to whether an offence
would fall within the ambit of section 6 of the Act, it would

be essential to have a glance over the allegations made in the
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circumstances of the céée and material on record to bring the
offense within the .purView of the ATA especially as from the
material on record there does not seem to have been any direct
threat by firearm so as to attract S.6(3) and thereby exchude S.6(1)
(c) although one of thoéé involved in the offense may have been
armed. The money bag,jifc appears from the record, was snatched
rather than handed ovégafter being threatened with a firearm.
Certainly no firearm was »i_said to be pointed at the complainant let
alone discharged and only one person on his OW;I snatched the
money bag and no other armed persons were with him at such
time. Significantly the evidence of the complainant has also
been recorded before the ATC and he has deposed that the

accused have committed robbery.

19. This Court in. the recent Cr.RA 60/2015 Kamran @ Doctor
& Another V State dated 16-05-2016 (approved for reporting)
and Cr.RA 61/2015 M@ﬁammed Rashid @ Master and Another
V State dated 16-05-2016 (SBLR 2016 Sindh 1347) of which one
of us was a member i(Mohammed Karim Khan Agha J) had
examined in detail the qﬁ?stion of what crimes/offenses fell within
the purview of the {{TA'élong with the necessary actus reus and

mens rea.

20. We set out our discussion of the law in Kamran’s case
(Supra) in respect of intent in respect of whether an act could
amount to terrorism undér S.6 (1) (b) and (c) for ease of reference
which we consider to be the correct law in connection with the

aspect of intent:

«17. Later in 2012 in the case of Nazeer Ahmed V
Nooruddin (2012 SCMR P.517) it was observed by a two
member bench of the Hon’ble Supreme Court that no intent
to cause terror was required to bring an act within the ambit
of the ATA and that it could even include cases of personal
enmity provided that the act created a sense of fear or
insecurity in society.

18. This position regarding intent and mens rea in cases
under the ATA has recently been examined by a three
member bench of the Hon'ble Supreme Court in the case of
Shahbaz Khan V Special Judge Anti Terrorism Court
Lahore (PLD SC 2016 1) wheréby it was held as under at
P.6.

“7. Itis clear from a textual reading of Section 6 of
ATA that an action categorized in subsection (2)

w7
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thereof constitutes the offence of terrorism when
according to:Section 6(1)(b) ibid it is “designed” to,
inter alia, intimidate or overawe the public or to create
a sense of fear or insecurity in society. Therefore, the
three ingredients of the offence of terrorism under
Section 6(1) (a) and (b) of ATA are firstly, taking of
action specified in Section 6(2) of ATA; secondly, that
action is committed with design, intention and
mens rea; and thirdly, it has the impact of causing

- intimidation, awe, fear and insecurity in the public
or society.

19. In dealing specifically with the question of mens rea
the Hon’ble Supreme Court at P.9 found as under:

%11, Primarily, the rule laid down in Bashir Ahmed’s
case ibid requiring the ascertainment of the design,
intention and mens rea of an act for establishing the
jurisdiction of a learned ATC rests on dicta given in
Mehran Ali’s' case ibid. However, Bashir Ahmed’s
case ibid does not consider the ways and means by
which-the deSign, intention or mens rea, for an act of
terrorism, requiring in essence the proof of an
assailant’s state of mind, should be ascertained by a
Court of law. Whether the Court should mechanically
consider the motive alleged by a complainant in the
FIR to be decisive or should it also scrutinize other

- aspects of an occurrence to assess if the culprits had
any design, intention or mens red to commit a terrorist
act?

12. In most cases, the nature of the offences, the
manner of -their commission and the surrounding
circumstances demonstrate the motive given in the
FIR. However, that is not always the case. When
offences are committed by persons with impunity
disregarding: the consequence O impact of their
overt action, the private motive or enmity
disclosed in the FIR cannot be presumed to
capture their true intent and purpose. In such
cases, it is piain that action taken and offences
committed are not instigated “solely” by the
private motive alleged in the FIR. It is settled law
that intention; motive or mens red refer to the state of
mind of an offender. 1t is equally well established that
a state of mind cannot be proven by positive evidence
vy or by direct: proof. The intention of an accused for
’ committing an offence is to be gathered from his
overt acts and expression. It has been held in the
case of stamv.Atwll____’a_h_,_——Khamgi‘l-(PLD 1967 SC
78) that an accused person “must be deemed to
have intended the pnaturai and inevitable
consequences of his action.” Thus apart from the
overt acts of the accused, the injuries caused by him
or consequernces ensuing from his actions, and the
surrounding circumstances of the case are all relevant
to ascertain the design intention or mens rea that
instigated the offences committed. These principles are
enunciated in Zahid Imran V. The State (PLD 2006
SC 109) and Pehiwan V. Crown (1969 SCMR 641).










ordinary criminal court, which up held the decision of the High
Court that the case should be tried by an ordinary criminal court
as opposed to the ATC under the ATA in the following terms at
P.1755 at Para 3,

“3,  High Court in the impugned judgment has
observed as follows:

11. Cumulative effect of the averments of FIR,
surrounding circumstances and other material
available on record have replicated that offence having
been committed on account of previous old enmity
with a definite motive. The alleged offence occurred at
Faiz Wah bridge, which is not situated in any
populated area, consequently, the allegations of aerial
firing have not been appeared to us to be a case of
terrorism as the motive for the alleged offence was
nothing but personal enmity and private vendetta. The
intention of the accused party did not depict or
manifest any act of terrorism as contemplated by
the provisions of the Anti-Terrorism Act, 1997,
Consequently, we are of the considered view that
complainant has failed to produce any material
before the Investigating Officer that at the time of
occurrence sense of fear, panic, terror and
insecurity spread in the area, nevertheless it was a
simpie case of murder due to previous enmity,
thus, alleged offence does not fall within purview
of any of the provisions of Anti-Terrorism Act,
1997. While probing the question of applicability of
provisions of Anti-Terrorism Act, 1997, in any
crime, it is incumbent that there should be a sense
of insecurity, fear and panic amongst the public at
large to invoke the jurisdiction of the Anti-
Terrorism Court. Indeed, in each murder case there
is loss of life which is also heinous crime against
the society but trial of each murder case cannot be
adjudicated by the Anti-Terrorism Court, except
existence of peculiar circumstances as
contempiated under sections 6, 7, 8 of the Anti-
Terrorism Act, 1997.” (bold added)

4. We note that observation made by the High Court is
based upon the record of the case and no misreading
in this respect was pointed out pbefore us. The
submission of learned counsel for the petitioner that in
evidence petitioner has brought on record sufficient
material to substantiate the fact of demand of Bhatta
in FIR that complainant party was doing business of
brick kiln business. Be that as it may, we find that
High Court has rightly dealt with the matter and prima
facie there is nothing on record to deviate from the
same. The petition is, therefore dismissed and leave
refused.”

25. In this respect concerning the collection of bhatta as an offense

under the ATA reference to the case of Muhram Ali V State (2016

)
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