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ORDER

Mohammed Karim Khan Asha . J. This criminal revision has been

directed against impugned order dated 23'll'2o15, passed by

Anti-Terrorism Court (ATC) No.III, Karachi in Special Case

No'389/2015, whereby the application under section 23 of the Anti

Terrorism Act,

dismissed.

)

about

Brief facts of the prosecution case are that on O6'08'2O15 at

1900 hours an FIR No. i25 of 2015 under sections

PPC read with section 7 A'T'A' was386l4re I 42o I t7O 134

registered at police station Frere, Karachi. It is in effect stated in

the FIR that one letter was written byZaman Khan to SHO stating

therein that in the midnight of 18/19 June 2O15 his son-in'law

Muhammad Furqan went out from the house in a car for some

work and became missing in a suspicious manner' for which they

inquired about his whereabouts on their own but they could not

lind him which left them in great misery' That on August' 2015

the driver of his son-in-law namely Sabir told him that he knew the

owner of Yousuf Motors namely Waseem Yousuf and he had told

him about the entire incident who had then told him that they

have relations wit\ such kind of person and he will recover his

w

Date of Order:



-{

son-in-law, but in lieU of ,such recovery he was demanding a huge 
i

amount.ForthepurpoSe.toprovet]risstatementoft}redriverhe
on 05.08.2015 went to'Motor Show Room of Yousuf Motors

siLuated at Ch. Kha1iq uz'Zaman Road and met Waseem' who told

him that with reference of his employee Amir' he has a friendship 
;

witl: one Colonel of Rangers Intelligence namely Col' Muhammad

KhanaliasAseerulHasnain.Waseemfurtlrertoldhimthatthey
investigated that where his son-in-law is but they could not tell

him, his Col. friend told him to arrange 2 crote rupees' then he will

recover his son-in-Iaw. The complainant told Waseem that he

cannot arrange such huge amount, due to which he talked with

his friend and he told him the final amount was lrk Crore rupees'

and he also told him to bring Rs.30,o0,ooo/- and sit in his show

room and at night they will bring his son-in-law' The complainant

arranged 30 lacs from different places and on tfre next day i'e 066

August 2015 he alongwith the driver of his son-in-law namely

Sabir reached Waseem's show room at O5 o'clock in the evening

and told Waseem that he has arranged 30 lacs rupees which he

has in his bag' He took the bag and sat in Waseem's office and

asked Waseem to bring his son-in-law or else he would inform the

law enforcement agerlcies' He was sitting in the showroom with the

money bag when at about 7 o'clock in the evening one person came

intheofficeofwaseem,whowasintroducedbywaseemashis
friend and as Ranger's Col' Asirul Hasnain' He told Col Asirul

Hasnain about the amount he has been brought in the bag and to

bring his son-in-law thqn he will handover the remaining settled

amount to him' Col Asirul Hasnain refused and forctbly and by

threatening snatched tbe money bag from him and left the

office. He made hue and cry and Waseem told him not to be

annoyed as he will bring his son-in-law at night and the amount

to be taken was very necessary because the Colonel had to

handover the same to his high officers and to arrange the

remaining amount and in this context Waseem was letting him

wait for the whole night but at 6 o'clock in the morning Waseem

told him that Cot' Sahib has called him that dub to some reasons

it will take Ll2 days to'arrange the release of his son-in-law and

in the meantime he shourd arange the balance of the settled

monies. Each day Waseem made excuses and used delaying

tactics. Then on 12th August 2015 he went to Waseem's showroom

and told him that on account of the delaying tactics he wanted his

snatched tnoney back immediately otherwise he will take legal
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action and will inform Rangers, on which Waseem told him to come

tomorrow at 4 otlock in the evening when he could take back his

money. On the next day however when he went to Waseem's

showroom Waseem was not present' He visited Waseem's

showroom many times 'thereafter but Waseem remained absent

from the showroom. Hls claim is agalnst Vlaseem and hls frlend

Muhammad Khan allas Asirut Husaaln for snatchlng amount of

Rs.3O/- lacs from hl.m'forclbly and commltted cheatlag and

fraud on behalf of Rangers for damaging their reputation. His

prayer is recovery of his money from them, arrest them and take

legal action against them'

3. After usual investigation challan dated 15-10-2015 was

submitted before th; ATC uls,g86l4l9lr7ol34 PPC r/w 6(2) (k)

and7 (h) ATA

4. The applicant challenged the jurisdiction of the ATC under

s.23 ATA by apptication dated 10-10-2015 seeking transfer of the

case to the ordinary criminal court. The application was rejected by

impugned order dated 23.17.2015 which found in material part as

under:
\rr

{

"l am not persuaded to agree with the learned advocate

for the accused that this is simple crime having no

nexus with thb vires of sections 6&7 of Anti-Terrorism
Act, 1997 or'there was no terrorism involved in the

subiect incident' In this case the accused have falsely

"""ii tir" identity I name / designation of a Colonel

and have createi a sense of insecurit5r in the minds of

public that Army personnel are also involved in the

iff"rr"" of kidnapping for ransom' To my best

understanding the tomplainant gave 30,00,000/- to
the accused 

.because a Colonel was stated to be

involved in the case. The man[er of offence ls ltself
.rr "ti"-pt to undermino the society by spreadlng
*"o". of insecurlty to the effect that Army
pli*o"rr"f are lnvolved ln the offeace ofkldnapplng
ioi-""o"o-. The act of the accused deflaitely
Lieatea sense offear and lasecurlty ln the publlc lu

;;;;;J. Same also destabtllzed the soclety at larg.e

;;e th; case falls withln the amblt Sectlon 6/7
ATA, 1997.'Recovery of extorted mgney has also been

;i;;iJ. It is pertinent to mention that the son in law

"iUr" 
.""'rpfainant has not yet been recovered' Perusal

oi "t"t"**ts 
of the witnesses so recorded by police

orima facie shows that the accused are the member

;il';'A;L"J / pt'rr,"d group ryhi:i'bv introducing

"" 
-c"ii+J and fiis men are extortlng the mouey

irom the whlte collar buslnessmea' The contention

ofthelearnedcounselfort}reapplicant./accusedthat
;i ft ;""t this is a simple case of cheating has no

VIforce.
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5, In the case of Nazeer Ahmed aad others vetaus
Nooruddln and anothet (2OL2 SCMR 517) a Two

Judge Diui"ion Bench of the Honble Supreme Court
laid down following dicta:

"Neither motive nor intention for commission of the
offence was relevant for the purpose of conferring
jurisdiction of the Anti-Terrorism Court and it was the

Lct which was designed to create sense of insecurity
a:nd / or to destdAlir* the public at large, which
attracted the provisions of 5.6 of the Anti-Terrorism
Act, 1997."

In view of what has been discussed above I am of the

view that the instant crime havlng no:nrs with

"u"tlorr 
6[] of Antl'Terrorlsm Act, L997, is to be

proceeded 
'by this Court having jurisdiction' The

i.pptication in hand is, therefore, dismissed'' (bold

added)

5. It is against the above impugned order that learned counsel

fortheapplicanthasmovedthiscriminalrevisionapplication.In
short it is his submission that the facts and circumstances of this

case do not attract the provisions of the ATA and as such the case

should be tried before an ordinary criminal court' In particular

Iearnedcounselsubmittedthatthetrialcourthasseriouslyerred->

a-

both in law

application in

facts,

slipshod

and

a

that trial court has dismissed the

manner and without aPPlication of

judicial mind, that the'impugned order is illegal' perverse and

unsustainable in law and all the case law which he had cited

before tJ.e trial court 'in support of

considered and was simPlY ignored

apparent from the impugned order'

his case had not

by the trial court

been

as is

6. He further submilted that trial court failed to differentiate

between the act of terror and the act of terrorism and has

completely misunderstood the difference between the two' In fact

in this case even if the, allegations are accepted for the sake of

arguments, the actus reus is not motjvated to create fear and

insecurity in the society at large but the same is actuated with the

desire to commit a private crime against targeted individuals' In

the present case neither any weapon has been used nor the

complainant party has been put under any fear' therefore' the act

does not come within the definition of terrorism' He next argued

that the offense which th-e applicant has been charged with has no

nexus with the septions 6&'7 of the Anti-Terrorism Act which

primarily require the sense of in security and fear in the common

v
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mind which is iacking in present case. He also submitted that

perusal of the FIR and the investigation conducted so far, nowhere

disclosed any act of terrorism or any act which has nexus with

sections 6 and 7 cif the Anti-Terrorism Act and even the word

'Bhatta' used in the FIR has no legal implication as it is not the

case of the complainant that any Bhatta was demanded from him

but it is a case of simple cheating and misrepresentation and the

provisions of sectiori 386 PPC and/or section 388 are not at all

attracted to the facts and circumstances of the present case and at

best it may be a case of cheating, theft or robbery' As such for all

the above reasons the case should be transferred to an ordinary

criminal court for trial.

7. Learned counsel for the applicant in support of his

submissions placed reliance on the cases of Sagheer Ahmed v'

The State and others (2016 SCMR 1754), Khuda'e'Noor v' The

state (PLD 20i6 SC 195), Ghulam sarwar v. The state (2013 YLR

1135, Muharam Ali & others v. The State & others (2016

P.Cr.L.J. 1961), Ch. Bashir Ahmed v. Naveed Iqbal & 7 others

(PLD20O1SC521),WahidBakhshaliasWahidoov.TheState
(2016 P.Cr.L.J. 1989), Rabnawaz v. Special Judge, Anti-

Terrorism Court, Sargodha & 5 others (PLD 2016 Lahore 269)'

GhulamMurtazaJamaliv.TheState(2011YLR2300),
Muhammad Yaseen alias Baba Ladla alias Baba v' The State

(2012 P.Cr.L.J. t7O\, Muhammad Abdul Sadiq v' The State (2004

P.Cr.L.J.1288),andSaeedKhanv.TheState(2011YLR1317)'

B. On the other hand, learned APG and learned counsel for the

complainant vehemently opposed the submissions made by the

learned counsel for the applicant and fully supported the

impugned order' In particular they submitted that once it was a

case of collection of bhatta, which word according to them was

mentioned in both the FIR and challan, it automatically became a

case which fell within the purview of the ATA' As such for all the

above reasons they submitted that the impugned order may be

upheld and the criminal revision application is liable to be

dismissed. In support of his contention learned APG relied on the

case of Nazeer Ahmed;V Nooruddin and another (2012 scMR

517) which was also reproduced above in the impugned order'

v7
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9. We have considered the submissions of learned counsel for

the parties, perused the record, considered the relevant law and

case law cited by them at tJle bar.

10. ln our view this d6es not seem to be a simplistic case, Apart

from the aspect of whether the ATA is attracted there appear to be

a number of other unusual/troubling aspects in connection with

this case which we will briefly allude to but not go into great detail

on. For example:

(c) Rather strangely in the impugned order the trial court has

found the crime having nexus with 5'6 (i) ATA which

concerns the hurning of vehicles or any other serious form of

arson which we can only assume to be a typo since this case

does not concern such matters and finds that it is a case of

a

is not

rn
kidnapping for ransom for which the applicant

(a) That on 02-07-2015 Mst. Abida Begum filed CP 3926115

before this Coprt alleging that on 18-06-2015 her husband

Muhammad AIi Shaikh was abducted along with Furgan

Parekh (the son-in-law of the complainant in this lnstant

case) by sensitive agencies in the vicinity of Quaid-e-Azam

international airport Karachi. This fact has not been denied

by the complainant i.e. that his son-in-law was abducted

along with $oharnmed Ali Shaikh, rather it has been

admitted in his evidence that this was the case, however no

FIR was lodged by the complainant or any family member

immediately after this incident. We accept that in kidnapping

for ransom cases delay in lodging the FIR is neither unusual

nor necessarily falal to the complainant's case since the

family are busy in looking for their loved ones' However a

delay in lodging the FIR of nearly 2 months as in this case to

us seems to lack credibility and does not seem to be

understandable.

(b) The applicant has not been charged with kidnapping for

ransom, nor was any application been made to amend the

charge and ygt the APG and complainant are relying on that

offense along with the offense of collecting bhatta' Notably

3.6 (2) (k) ATA (extortion of money ("bhatta')) found no place

in the FIR but was later added in the challan'
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charged. This'is in: spite of the fact that in the FIR the

complainant descplbes the crime as one of cheating and

fraud. The charge dated 29-7-2OL6 in effect charges the

applicant of conspiracy to extort money from the

complainant by putting him in fear of his death punishable

under Section 386'PPC. No mention of any offense under 5.6

ATA is made in the Charge. Even in his evidence the

complainant mentions that the leather bag was forcibly

snatched from him but does not mention any threat to his

life. Likewise in his evidence he states that he reported to PS

Frere about the robbery which took place in a small room:in

the premises of Yousaf Motor Company i.e. the place from

where the bag was snatched. He also refers to the money as

being extorted.

11. Turning to the main issue of whether the offense charged,

based on the facts and the circumstances of the case falls within

the purview of the ATA, it would in our view be useful to set out

5.6 of the ATA which defines terrorism and is reproduced as under

for ease of reference:

6. Terrorism- (1) In this Act, "terrorism" means the
use or threat of action where:
(a) the action falls within the meaning of sub-section (2);

(b)the use or threat ls deslgued to coerce aud
intlmtdate or overawe the Government or the publlc
or a sectlon of the pubtlc or comnunlty or sect or a
foreign government or population-or an international
otgrt iritiot 9r create a aeuae of fear or lnsecudty
in socletY; or

(c) the use or threat ls made for the purpose of
advancing a religious, sectarian or ethnic cause or
intimida[ing ana terrorlzlng the public, social

sectors, m.dia persons, buslness communlty or
attackins the civilians including damaging property by
ransaclii-ng,,'looting, arson or by any other means,

gou"rt m"it officials, installations, security forces or
law enforcement agencies:

Provided that nothing herein contained shall apply to a
democ,"ticandreligiou"'atyorapeacefuldemonstrationin
accordance with law.

(2)An..action,shallfallwithinthemeaningofsub-section
(1), if it:' '(a) involves the doing of anything that causes death;

(b) involves grieVous violence against a person or grievous

bodily injury or harm to a Person;
w



v

--(.

*

(c) involves grievous damage to property including
government premises, official installations, schools,

f,ospitals, ofirces or any other public or private

proierty 
-including 

damaging Property by ransacking,
iooting or arson or by any other means;

(d) involves the doing of anything tJlat is likely to cause

death or endangers a Person's life;

(e) lnvolves kldnapplng for ransour' hostago-tafuflng or
hiJacking;

(ee) involves use of explosives by any device including
t- -' 

bomb blast or having any explosive substance without
any lawful justjfication or having been unlawfully
concerned with such exPlosive;

(0 involves hatred and contempt on religious, sectarian or

ethnic basis to stir up violence or cause internal
disturbance; ,

(g) involves taking the law in own hand' award of any
'"' punishment:by an otgxrizalion, individuai or group

i"hut"o"r"r, not recognized by the law' with a view to

"o"r"", 
intirnidate ; terrorrze public' individuals'

groups, communities, government dl"it--T9
i-nstilutions, including law enforcement agencles

beyond the purview of the law of the land;

(h) involves firing on religious congregations, mosques,
"'' il;;;gur,*I churchel, temples and all other places

of worship, or random firing to spread panic'. or

involves ariy forcible takeover of mosques or other

places of worshiP;

' s risk to safety of the public or' a(i) creates a serlou
section of the pubic, or is designed to frighten the

general public and thereby prevent.them from coming

;;t ;.i carrying on u:eii lawful trade and daily

business, and disruPts civic life;

0) involves the burning of vehicles or any otl:er serious

form of arson;

(k) involves extortion of money ("bhatta') or property;

0) is designed to seriously interfere with or seriously

disrupt a communication system or public utility

service;
t*t it uoiu"" serious coercion or intimidation of a public

servant in order Jiot"" him to discharge or to refrain

i-* ai""fr*ging his lawful duties'

(n) involves serious violence
police force; armed force

a member of the
armed forces, or aagainst

s, civil
public servant.

(o) involves in acts as part of armed resistance by groups

or individuat* ^g"in"t 
law enforcement agencies; or

w
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(p) involves in dissemination, preaching ideas, teachings
and beliefs as per own interpretation on FM stations or
through anliother means of communication without
explicit appfoval of the government or its concerned
departmentS.

(3) The use or threat of use of any action falling within
sub-section (2), which involves the use of firearms,
explosives or any otlter weapon, is terrorism, whether or
not sub-section:1(C) is satisfied.

(3A) Notwithstanding anything contained in sub-section
(1), an action in violation of a convention specified in the
Pifth Schedule shall be an act of terrorism under this Act.

-{

(4) In this sectioi'r naction' includes an act or a series of
acts. :

(5) In this'Act,. terrorism includes any act done for the
benefit of a Proqcribed organization.

(6) A person who commits an offence under this section or
,rry otfret provigion of this Act, shall be guilty of an act of
terrorism.

(7) ln this Act, a "terrorist' means:

(a) An lndividual who has committed an offence' ' 
of terrorism under this Act, and is or has been

concerned in the commission, preparation
facilitation, funding or instigation of acts of
terrorism;

fb) An individual who is or has been, whether
' befor6 or after the coming into force of this

Act-' ' concerned in the commission,
preparation, facilitation, funding or instigation
lf a"ts of terrorism, shall also be included in

r ----- a^\ ^tr-^-.^ ,
, tJ:e meaning given in clause (a) above'

*

12. It is apparent from a plain reading of 3'6 that in order for an

offense to fall within the. purview of the ATA it must satisfy two

separate limbs:

f, I

(a) Firstly, it must be shown that, based on the material on

record, the offense falls within S'6(2) ATA'lf the offense does

not fall within S.6(2) the offense will not be one of terrorism

andwillnotfallwi.thinthepurviewoft}reATA.Iftheoffense
,, o.rL'of the categories of offense mentioned in

5.6 (2) then to be regarded as terrorism and fall within the

purview of the ATA it must ln additlon

(b) Secondly also satisfy the criteria in either 3'6 (1) (b) or

(c).lf it fails to satisfy such criteria the offense will not fall
Ih



!
ti

within the purview of the ATA and as such will be triable by

the ordinary criminal courts'

13. We are fortified in iur above view by tl:e recent decision of

the Hon"ble Supreme Corirrt in the case of Khuda-E'Noor V The

State (PLD 2016 SC'P.195) which held as under at P'196

7

--t-

*

nAccused, in the present case, with the help of his co-

""""""a-' 
murdered his sister' During tlt trial. the

pi"".-""ti"" improvqd its case vis-ir-vis the motive and it was

dtegea that deceased was not enjoying good moral character

"" ""fr" 
had, d6veloped illicit relation with someone and due

t """fri"""on 
she'had been done to death by theaccused.

On tn" basis of such factor having become available on the

record the Trial Court formed an opinion that the case in

hand was one of honour killing and such kiling am99nt9d t9
;1;;;;;'; within the purvieriof section 6(z) (g) of the Anti-

T;;;;;i"* Lct, Lg -A7 *rrd, thr*, the case against the accused

urrJ fri" co-accused was transferred to an Anti-Terrorism

Held, tlrat present case was a case of a private motive set up

il th" FIR and during the trial the motive set up in- the FIR

;;';h"";; by tlrp lrosecution and.an element of honour

kiilid ;;"" intioduieh but 
-eye-n 

that dld not change the

"i.ii"t"" oi tuu oir"oce which was nothlng but a qr-lvate

offence committefl ln the prlvacy of a home wlth no

design or Purposetout"mpfit"'lll sectloa 6(11 (b) or (c)

of the Antl-Terrgti"- eit, Lggi' Allogatlons leveled

against the accusia and his co'accused lu the present

crimlnal case'did iot-ttio"t the jurisdlction of an Antl'

Terrorlsm Court, lhus, thetr case was to be tried by a

;;;;a of ordinary:Jiutsdiction"'(bold added)

14. The onlY 2 Possible offenses,

may be aPPlicable to this gase are:

in our view, under 3.6 (2) which

l. 6(2) (e) involvds kidnapping for ransom (also covered in

[fr"-iilira Schedrlle oi Uo" ATl, at 4(i)), hostage-taking or

hijacking; and/ot;

involves extortion of money ('bhatta') or2. 6(21 B)
propertY.

15. lt is settled law that iii order to consider whether an offense is

made out under the '+TA the material on record and the

surrounding circumgtances may be considered as was held in the

case of Mohabbat AU V State (2007 SCMR 142) which held as

under in this respect at P'i45 Para 8:

"8.1n order to determine as to whether an offence

would fall within th" ;;;it-;isection -6 
of the Act' it would

be essential to have;;;"; ;"er the allegations made in the

w
1n



)r'

-'t-

FIR, record of the case and surrounding circumstances' It is
also necessary to examine that the ingredients of alleged
offence has any nexus with the object of the case as
contemplated under sections 6, 7 and 8 thereof. Whether a
particuiar act is an act of terrorism or not, the motivation,
object, design or purpose behind the said Act is to be seen. It
is also to be seen as to whether tfre said Act has created a
sense of insecurity in the public or any section of the public
or community or in any sect."

16. We also have to keep in mind that the provisions of the ATA

have to be construed very strictly and any benefit in interpreting

such provisions would be given to the accused as was mentioned

in the case of Umer Farooq V Judge ATC Mtrpurkas (2014

P.Cr.LJ 1052) wherein it was held as under at P.1059 ParalO:

"10. We may furthbr observe that the provlsions of Anti'
Terrorism Act, 1997 are required to be construed strictly
and the benefit, if any, arisen in that regard, has to be

extended to the accused whereas, in the absence of the
element of terrorisrh, sense of insecurity in public at iarge

and gravity of 'section 6, the provisions of section 6, 7 and 8
ol Anti-Teirorism Act, 7997 could not be attracted in each

and ever1, case. Relerence in this regard can be made to the

Judgment of lhe Hen'ble Supreme Court of Pakistan in the
case of "Ba shir Ahmed u. Muhammad Sidd e and others"
reported in PLD
Judgment of Lah

2OO9 Supreme Court 11

pre High Court in the
and to the

case ol *Tai

and another"

1

Muhammad u. Judqe, Anti-Terrorism Court
reported in PLD 2003 Lahore 588"

17. In our view, based on the material on record, it is quite

apparent that the ingredients required to meet the definition'of

"kidnapping for ransom" as laid down in S'2 (n) ATA are lacking in

this case and have not even been charged' As such in our view'

based on the material on record, only 3'6 (2) (k) involving the

extortion of money . ('bhatta") may be applicable although we

consider even this to beldoubtful. .Bhatta" is not defined in the

ATA and thus in our view reliance on the ingredients of extortion

as set out in the PPC .t"llik"ly to be applicable and seems to have

beenusedasayardstickbythesuperiorCourtsanditwillbefor
the relevant trial court to determine whether these ingredients are

made out or some otfrer offense under the PPC based on the

material on record '

18. Even if this limb of 3.6 (2) is made out i'e' 5'6 (2) (k)

(involving the extortion of money ("bhatta")) then either S'6 (1) (b)

or (c) would also need to be satisfied based on the facts and

11
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circumstances of the caie and material on record to bring the

offense within the ,purview of the ATA especially as from the

material on record there;does not seem to have been any direct

threat by firearm so as tqattract s.6(3) and thereby exclude s.6(1)

(c) although one of those involved in the offense may have been

armed. The money bag, it appeErrs from the record, was snatched

rather than handed over after being threatened with a firearm'

certainly no firearm. was said to be pointed at the complainant let

alone discharged and only one person on his own snatched the

money bag and no other armed persons were with him at such

time. Sigulficantly the evldence of the complalnant has also

been recorded before the ATC and he has deposed that the

accused have committed robbery.

Lg . This court in .the recent cr.RA 60 l2O,-5 Kamrau @ Doctor

& Another v state aated 16-()5-2016 (approved for reporting)

and Cr.RA 6Ll2Ol5 Muhammed Rashtd @ Master aud Another

V State dated 16-05'2016 (SBLR 2016 Sindh 1347) of which one

ofuswasamember(MohammedKarimKhanAghaJ)had
examinedindetailthequestionofwhatcrimes/offensesfellwithin

the purview of the ATA atong with the necessary actus reus and

mens rea

20. We set out our discussion of the law in Katnran's case

(Supra) in respect of intent in respect of whether an act could

amount to terrorism under 5'6 (1) (b) and (c) for ease of reference

whichweconsidertobethecorrectlawinconnectionwiththe
aspect of intent: , 

I

"17. Later in 2Ol2 in the case of

Nooruddln (2012 SCMR P'517) it was

member bench of the Honble SuPreme

to cause terror was required to bring an

of the ATA and that it could even inclu
."-ity provided that the act created

insecuritY in societY.

Nazeer Ahmed V
observed bY a two

Court that no intent
act within the ambit
de cases of Personal
a sense of fear or

18. This position regarding intent and mens rea in cases

under the ATA h""-'r"""rtiy been examined by a three

member bench of the if""tfti Supreme Court in the case of

Shahbaz Khau V ipttftf Judge Antl Terrorlsm Court

Lahore (PLD SC 2o1Z- i1 *t'er"U] it was held as under at

P.6.

"7.
ATA

It is clear from a textual reading of -section 
6 of

t#; 
-;i.;iiot 

"ut"goriz'ed 
in subsection (2)

1)

v7
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thereof constitutes the offence of terrorism when

"""ttai"g 
i" isection 6(1Xb) ibi4 Lt is. "designed" to'

i"; tld irrfi*ia*t" or overawe the public or to create

"-"""* ,if ib^, ot insecurity in society' Therefore' the

ihree ingredibnts of the offence of terrorism under

;;;;aii iri ""a 
(b) of ArA are.firstlv' tglcinq o.r

action .p""inea in Sectibn 6Ql of ATA; secoudty, tha!
;;;.;-f"-;o--rtt"a wlth'destgn, lntentlon and

;;;;;;; "ia iui"ov, it h-a1 the lmpact or causlng

lntimldatiotr,:awel iuar anA hsecurlty ln t.he publlc

or socletY.

19. In dealing specifically with the question of mens rea

afr" H""'Uf" Sup-reme Courdat P'9 found as under:

"11. Primarity, tfre rule laid down in Basbt Ah'nqd's

"-^.. 
iaia requiring the ascertainment of the design'

i;;,il errri, *"it iea ol an act for establishing the

il;i"dt;i";'Jr .-t".r.,"d ATC rests on dicta given in
'nl"ii"" effi case 

-'ibra. 
lHo*ever, Bashlr Ahme4's

caseibid.doesnotconsidertJrewaysandmeansby
;;h"h.;;gn, intentior:- or mens rea' for an act of

;;;;;il -i"-qiiiil"e in essenc.e. the proof 9f. u"

;J;tl;;;t "rJ,"-"i'*rnd, 
should be ascertained bv a

Court of law. wfreti'"r Ge Court should mechanically

considerthemotive_attegeabyacomplainantinthe
FIR to be decisive or- sfioufa it also scrutinize other

aspects of "t o""*"ni" to assess if the culprits had

,"|J".rg;,lntention ot mens rea to commit a terroris!--{'.

..l.

act?

12, ln most cases, the nature of the offences' the

manner of their "o**i""iot' 
and the surrounding

circumstan""" a"*"i"it"i" the motive given in-the

FiR. ;;;er; that--is not always the case' whea

offences are commltted by Persons wlth impunlty

disregarding: the """"tq"l"i'e 
or.lmpact of thelr

overt action, th;-;;i;;; loilve- or enmitv

disclosed ln the Fli cannot bo presuaed t3

capture their true-ioieat and purpose' In such

cases, it ls plain iUti actt"u taken 
. 
aud offences

committed are "it- 
fi"tfgated 

-"solely' !V ' !b"
;;ff* .;;tive aue;J i" tin" 

"t*'"-': 
is settled law

that intentiorr, *o"G or tnens rea re-fer to the state of

mind of an offender'iiit "q"'[y 
well established that

a state of mind "*toi 
U" ptou"tt by positive evidence

or bv direct proof' A;;il"tion of-an accused for

::;ilii;e """ 
"n""t" 

i" 6 be gathered from hls

ff:-
consequencep of Ui"'i"tf'"" Thus apart from the

overt acts of 'the ';;";J' 'he 
injuries caused by him

or consequqn""" ;'i;;;; t; tis actions' and the

surrounding "l'"'*"t*"?" 
of tJte case are all relevant

to ascertain the i""Cl"t"ntion-or mens rea that

i n s ti gated tir" offt'iJJ"""tmmitte d- Th-e.se principles are

[ffitfilrffis^iRA??fl



Intention is presumed wheu the nature of the act
committed and the clrcumatances ln which lt is
commltted are reasonably susceptible to one
interpretation. In such event, the rule of evldence
that the natgral and lnevitable consequences of a
person's act are deemed to have been intended by
him is applicable Jane Alam v. The State (PLD

1965 SC 640). In Muhammad Mushtaq v. The State
(PLD 2092 SC 841) the inevitable consequence of an
act was considered as its design......

Y

13. When wanton overt acts committed by an
accused lead to horrendous consequences then the
motive given in the FIR merely indicates the
background. The presumption that the natural and
inevitable consequences of the acts of an accused
are deemed to be intended, provides a reliable
touchstone for gathering the design, intention or
mens req of an assailant in the context of Section
6(l[b) of ATA. (bold added)

20. Thus, as can'be seen from the latest judgment of the
Hon'ble Supreme Cpurt it is not necessarily the brutality. or

scale of the crime which elevates it to fatl within the purview
of the ATA but to an extent the intention behind the act
which can be inferred from the particular facts and
circumstances of each case and may even include personal

disputes and enmities which escalate to such an extent that
the act can be inferred as per para 6(b) ATA to be designed

to coerce and intimidate oi overawe the Government or the

public or a sectiod of the public or community or sect.or a
ioreign gou"rrl*"it or population o.r an international
orguiir^ii,rn or create a 

"en". 
of fear or insecurity in society;

or-u" p.t 5.6 (1) (c) is made for the purpose of advancing a

religious, seciarian or ethic cause or intimidating and

teriorizing the public, social sectors, media persons'

business 
-"o.rr..r,'.,rrity or attacking the civilians including

damaging property by ransacking, looting, arson or by any

other-mean", gor"r.*ent officials, installations, security

forces or law enforcement agencies.

21. In our view therefore, based on the latest Supreme

Court authority, on this issue it is still the intent/mens rea'

although p.rhup" wider/more liberal in interpretation'

O"f,i"i the act which can be inferred from the facts and

circumstances of the particular case which is one of the

;;"y i;;I"t.' for determining whether or not a case of

*lr.i., is an ordinary case of murder to be tried by the

ordinary criminal "orit" or a case of murder which would

r-orni to terrorism and which would come within the ambit

of the ATA".

,-

27 It rvould appear to us that as per the impugned order one of

the main reasons which the learned trial Court Judge thought

brought the case within the ambit of the ATC was as follows as per

the impugned order:
v'y

14
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22. Based on the material/evidence before us and the current law

on terrorism we cannot agree with such a conclusion' In this case

the material before us reveals that this was not a case of extortion

of money triable by the ATC. It may be true that the applicant

attempted to mislead the complainant by using the name of the

rangers in attempting to extract money from the complainant but

importantly this offense took place in secret in a small private

room and was not within the public's knowledge and no uniforms

were even worn to indicate that any ranger personnel were

involved. The public had no idea that unscrupulous persons may

be using the name of the rangers to create a sense of fear or

insecurit5r in society or amongst the

suggesting that the rangers were

business communitY bY

involved in extortion or

Y

kidnapping for ransom and thus the act could not have had the

impact of causing intimidalion, awe, fear and insecurity in the

public or society. In fact the complainant himself does not even

seem to have been extra fearful simply because rangers personnel

may have been involved in the matter as he even threatened to

report the whole affair to the rangers himself if his money was not

returned. The material on record tends to show that this matter

involved the complainant and the applicant and the other accused

alone and not the public at large which act did not intimidate or

terrorize the business community or the public at large who

remained completely unaware of it'

23. Furthermore, there does not even appear to be any intent

which can be inferred from the material to suggest that the act was

designed to terrorize the general public or society at large'

24. ln reaching such a conclusion we are further fortified by the

recent Supreme Court case of Sagheer Ahmed V State (20 16

SCMR 1754), which was also a case concerning the collection of

should be heard bY the ATC or an

V}bhatta and whether such case

15

"The manner of offence is itself an attempt to
undermin€ the society by spreadlng sense of
insecurity to the effect that Army Personnel are

involved iu the offence of kidnapping for ransom' The

act of the accused delinitely created sense of fear
and insecurity in the publlc in geueral' Same also

destabilized the society at large and the case falls
within the ambit Section 617 ATA, L997n



ordinary criminal court, which up held the decision of the High

Court that the case should be tried by an ordinary criminal court

as opposed to the ATC under the ATA in the following terms at

P.1755 at Para 3,

n3. High Court in
observed as follows:

the imPugned judgment has

{

V

\

1 1' Cumulative effect of the averments of FIR'

surrounding circumstances and other material

availabie or,'.""*d have replicated that offence having

been commiit"a t" ''""o''tht 
of previous old enmity

with a definite motive' The alleged offence occurred at

Faiz Watr 
-UriJge, 

which is not situated in any

populated ti.u, ?o"""quently'.the allegations of aerial

firing have'"? 6"t" tpp"ti"a. to us to be a case of

terrorism as the motive for tJ:e alleged offgnce lias
nothing b"i;;;;;"J enmity and private vendetta' The

intentlqn li iuu attu=ed partv dtd a-:Ll,eLY or

maulfest ;;; or t""tot-t"o as coutemplated by

tne proviJJn"-of tUu Antl-Terrorlsm Act' L997'

Consequentg *" t'" of the coasidered view that

complainani ias failed to produce a'!ry "taterlal
before tU"l""""tigettog Officer that at the tlme of

occurrence--;;;; of- fear' panicl -terror and

insecurity-"piu"a in the area' nevertheless lt was a

simple ..""'"i murder due to prevfgrls enmit5r'

tfrus, aUegli off"""" does not fall within punrlew

of any oi-iU" provislons of Antl'Terrorism Act'

LggT.wUU".piofiing the question of applicability of

provisionJ-.i- atu:rerr&lsm Act' L997' ln any

crime, it is incumtent that there should be a sense

of irr"".oritv, f"tt ""a 
panic amongst the -publlc 

at

large .r ''ii;;;; lut -j""r"aiction of the Anti'

Terrorism ;rrrt' radeedl in each murder case there

is loss .i rrr" *iitu is also heiuous crlme agalnst

tne societJ;;-ttd of each murder case cannot be

adjudicgtet; ;il; a"tt't""torlsm Court' oxcept

existence o'f peculiar circumstauces as

contemplat"J ooa"r sections 6, 7, I of the Antl-

Terrorism Act, L99?"' (bold added)

4. We note that observation made by the High' Court is

based "p;; il;;"*a or the case and' no misreading

in this ;;#;''-;;" pointed out before us' rhe

submission ol learned counsel for the petitio'ner that in

evidence 
";;;i*;"t has broueht on iecord sufficient

material i""'""bJ;;; th" rl"t of demand of Bhatta

in FIR t#""'*pi^i"'"t parw was doing business of

brick kiln business' Be thatLs it may' we find that

Uigt' Court ti"'tigf"fy dealt with the matter and prima

facie there is nothing on record to deviate from the

same' d; ;fi;; ii ttt"t"rore dismissed and leave

refused''

25. In tltis respect concerning the collection of bhatta as an offense

under the ATA reference to the case of Muhram Ali V State (20i6

ry
16
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P.Cr.LJ 961) rvhich made similar findings on the collection of

Bhatta not lalling within the ATA as Sagheer's case (Supra) is also

of assistance.

26.Even in the recent case of Abdul Nabi V The State (Criminal

Appeal No.59 of 2011) dated 28-ll'2016 which concerned a case

of gang rape which was tried under the ATA the Hon'ble Supreme

Court held as underht P.2 Para 3:

.l^

Y

28. Thus, the criminal revision application is allowed' The

impugned order is Set aside and the ATC hearing this case shall

returnthecasetotheconcernedordinarycriminalcourtwith
immediate effect in accordance with law. with regard to the bail

applications these relate to the ATC case which is no longer in the

field. The applicants may however if so advised move fresh bail

applications belore the concerned court having jurisdiction in the

matter. In view of the above the bail applications stand disposed of

Dated 2O'12-2OL6

?a. \> ,

JUDGE
r4.(

't'7

"3.After hearing the learned counsel for the parties and going

through the relord we have observed that the case in hand
was not a case of terrorism but was a case of private offense

committed in secrecy. The "design" or ttpurpose" provided
for by 5.6 of the Anti-Terrorism Act L997 were non
existent in the present case and apparently there was no

intention on the part of the appellant to create sense of
fear or insecurity in the public at large" (bold added)

27. Thus, based on the above discussion, we find that this is not a

case of extortion of money ("bhatta") falling within S'6(2) (k) ATA

since with respect to the offense of extortion of money ("bhatta")

neither the ingredients of S.6 (1) (b) or (c) ATA have been made out

and as such this case does not fall within the ambit of the ATA

1gg7
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