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IN THE HIGILi COURT OF SINDH, BENCH AT SUKKUR

Criminal Misc. Application No.D-52 of 2015

Prescnt:
Mr. Justice Mahmood A. Khan
Mr. Justice Mohammad Karim Khan Agha

Applicant Dilshard
Through Mr. Sohail Ahmed Kosho,
Advocaltc.

Responden! The State
Through Mr. Saicem Akhtar Burio,
Add). Prosecutor General.

Dale of Hearing: i 5-02-2017
Prate of Order: u8-13-2017
ORDER

Mohampied Karim Khan Agha, J. By this order we proposc Lo disposc ol Cr.Misc
Application V5 561-A Cr.PC theough which the applicant (Ditshad) has praycd
Mt this Hon'ble Court sel sside order dated 12-01-2015 wherchy the fearned Anti
Ferrorism Court (A TC1 Khairpue hud decined translerciyy his case from the Anti
T errarism coutts o the ordinary courts and for (his court Lo iranstor (he wase (o the

ordinary court.

e applicant s been hooked under section 324, 353, 402, 309 PPC,
section 7 Anti Terrarism Act 1997 (ATA). section 23(1) (a) in crime No.50/2014
P8 Tundo Masti, The briel facts of the casc as per F.LR arc that the LR was

Jodged on behalt of the State by complainant SI¥ Dariya Khan fatoi SHO PS5 Tundo
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‘fﬁ’*% Masti Khan who along.wilh his subordinate stafT duly armed and it uniforns on
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,..-i:§g](5_()z|_2014 were pairolling in a police mobile when they reccived spy infermation
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;}lhul aotorions dacoit Muhammid Ramzan alias Madoo along with &9 accomplices
47

A

Ly

) ":'{. ‘ 1 1 1 1 ay ] ar ~ . eyt
A were present al Rashdi minoe near the natiena! highway [ully af med and were

s

R

-



o S

T

418 2

—_—
preparing (o kidnap any passcrby on the road. The police proceeded to the site and
also called for backnp al approximately 0630 hours where they saw and identified
the accused along with Muhammad Ramzan alias Madoo and his accomplices who
were (ully armed. When the police party ordercd them to drop their weapons and 10
surrender the accused starled firing at the police party with intention to murder
them. The pofice retaliated in seif defeace and were reinforced by backup (rom PS
Gumbat. During, the encounter the accused fired at the police in order to create
terror and the encounter lasted for about 15 minutes whercin ane of the accused was
waounded. Alter the encounter the accused were arrested and various fire arms along,

with anununitions were recovered from them. Nonc of the fire arms were licensed.

cmplies were recovered [vom the scene and some of the accused managed Lo tlce.

3. Alter registration of the F.LR and usual investigation the palice submitled
the challans belore Special Judge ATC. Khairpur which were registered as special
case No.48/2014. The applicant moved an application under section 23 of the
(ATA) (Application N0.2/2015) in the Court of Special Court ATC Khairpur
sceking the transler of the case from the ATC to the ordinary courl since it essence
the case was not one which fell under the purview of ATA. The learned AVC Jdudge
by order dated 12.01.2015 rejected {he aforesaid application (the impugned order)

which the applicant has challenged before this court.

4 Learned counsel [or the applicant submitied that no encounter took placc
with the police whatsoever and that the F.LR has heen concocted by the police in
order (o show their efficiency in (he ongoing Karachi opcration against criminals.
Liven otherwise he submilled that the casc did not faif within the purview of the
ATA a5 no one was present ab the place of the encounter which was ncar the

National Highway whicl did not terrorize any meuiber ol tie public. hi support ol
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colled “war on terror” or “Harachi  operation.™ 1t is  also ohserved  that

Aotwithstanding such 1esting times the Law Enloreement Agencies (LEEATs) are
required to-ael striely i aceordance with - the Constitution and the law
perlorming (el hinetions and in the event that menthers of LEAs are found to be
involved in Talse encounters or extra judicial killings or otherwise injuring
snspects/aceused while detained by them they shall also face the Tull foree of the
b, 10 is in such festing limes that we need (o show our maturily as a State and
functioning democracy by strictly adhering to the Constitution and ensuring that the
ke of law and due process rights arc uphicld in respect ol all citizens (even those

snspected ol the most hemons crimes)

2. Fhe olfec @ directed to renumber this matler as a constitutional petition
93 Pl we senaside the impugned order, allow The application and direet that
e ATC hearing tis case retnm the case 10 ihe concerned ordinary criminal court

with immaediate elleet in accovdinee willy Taw,

AR These we the reasons Tor our short order dated 15.02.20107.
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