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TN THE HIGH COUBT OF SINDH BENCH AT SUKKUR

Present; Mr. Justice Mohammad Karim Khan Agha

Cr. Bail ApPln. No. 67 ot 2016

Oshaque Ali

V

The State

I):r lc ol hearing 2C.02-2017

Date of (frder ?.4.O2.2017

Applic:rnt Through Mr. Abdul t(arim Chang,
advocate

Corrr;rlainant Through Mr. Mansoor Ahmed Shaikh,
advocate

lRc:spondent State through Mr. Zulifqar Ali.Jatoi,
D.P.G

ORDER

Mohammad Kartm Khan J: By this order, I ProPose to disPose

rrl'llris pre-arrest bail application No.67 of 2016, rvhicl-r h;'ts l:ecu likd by

lhr.applicant (oshaque Ali) who was granted ad irrterim prc ;trrcst lrail by

tlris Court vide order dated 26-0 1 -2016

'). Brief facts of the casc as per FIR are that the complainant

namely Abdul Fattah sou of Abdul Qadir Chang lodged FIR 85/2015 L'l/S

?,r)5.sob12, 337 (HXII), 1zt9 PPC at P.S Bhiria City, Naushehro Fcroze on

12.'2015 at 1345 hours (the F.l.R) alleging therein that the accttsecl

Si andar Chang, Oshaque AIi Chang (the applicant) and Flimath Ali

ar-rg had conrmitted thc laurder of the brother oi thc cotnpla-inant
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r.rrrntely Muhammad Ayoob chnng, for which the complainattt hzKl.ealljct'

lorlgecl F.I.R bearing Crime No'111 ol'2014 u/s 3O2' 504 aLrci 34 PP(l rtt

[:].i-i Ftriz Ganj ag,ainst nccrtscd llel'sol1s (includlng the applicant) (thc 1*l
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F.l.It) and all the accused are abscoudlng in the case' t.hat accusecl

l)crsolts usecl to issue threats to complainant to withdraw [rom the 1st

F.I.R ancl used to say that they will murder the complainant' 'On

'2').11.'2O15, Lhe complainant along with his brother namely Muhammad

ytrscen and r1ephew sajar son of Manzoor Hussain chang was going to

village from Bhiria CiLy on motorcycle when at about 2'00 p'm they

r.,:ircltecl near shah cott.ott Factcrry, one white color Mehran car appeared

l'rorn Bhiria side, wl-rich came in front of the tnotorcycle of the

t:ornplainant and stopped the motorcycle of the complainant' ' 
the

cornplainant party saw that five accused persons duly armed wlth

weapons were boardecl in the car, out of them 3 persons were ldentlfled

to be Sikandar Ali, Oshaque 'Ali (tle appltcant) and Himath all sons of

Abrltrl Iiarim chang and two uniderrLifiecl accusecl pcrsoll:j wl]tl u'ifi hc

irlcrrtified if seen again wl-ro were armed with pistolo' the accused

persoxrs got down from can and accused Slkandar and others eaid to

tXre cornplalnant since they have sald to withdraw from the case but

the complainant did not withdraw therefore today t'hey will murder

the complainant, saylug so accused Oshaque Chang (the applicantl

robbed cash amount of Re'2SOO/- and one moblle phone of Itokia

aotnpany valuiag about Rs'3fi)O/- from the complalnant' accusccl

Sil"andar Chang robbed cash of Rs' 1200/- ancl one mobite phone valuiug

abou[ Rs.2000/- from Sajjal Ali' accused Himat]-r Ali robbcd cash ol

Its.1t1oo/.fromthebrotlreroftlrecomplainantnamel.yMulranrnlacl

cc., then the accused persons aimed tfielr weapone upon' the
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plalnant party and lssued murderous threats' meanwhile one-fl

.n

enger bus came behind, accuaed while seeing Paasengers went

J airay lnto car while making aerial firing'



3q<
,
1

3.LearnedcounselfortheapplicantsubmittedtJrattheapplicantwas

cr-rtitlecl to pre-arrest bail, on the following grounds: that ilrerc lras been

i-rtlutlexplaineddelayoflsdaysinlodgingtheFlRwhichindicatedthat

il rvas falsc an<] rnadc ttp cl;pecially bcaring in mind thc lact thaf tlrc

inciclent took place arouncl 5/6 miles away from the nczrrcst policc

r;t:rtion and as such the F'.l.It should have been lodged th<: sam'e day of

llre allegccl incidcr.rt; that the applicant has not been assignecl any

specific role it't the offence as per F'l'R; that enmiqy cxiste<l betweeu the

t:ornplainant ar-rcl the applicant hence the complainant had Iiled t'he F'l'R

()n nralaficle grounds. Learned counsel further submitted that: the

a;rplicant had now joinecl the triat proceedings and would <;ontinue to do

so. Iu adclition the offence U/S 395 P'P'C does not come withirr thc

prolribilory clause of Section 497 Cr'P'C and as such the appticant is

.nl,il,lr:c[ 1,o ltai] as o[ right. He further submitted that the applicant wars

rltltrr:cluirecllortrrlylurtirerirrvestigationandassuclrforalltheallovc

rcasons the applicanL's pre-arrest bail which was granted to him by this

coLtrt vicle orcler clated 26.O1 '2016 should be coufirrnecj '

.l . In support of his contentions learned counsel placed rclianr:e on

the cases of Dr.Sohrab Khan V The State (2O11 P'Cr'L'J 2O8) and Abid

[Iussain V State (2007 YLR 1177)

5. C)n the other' hand, learned D'P'G submitted that Lhere is ntr

nexplained delay in loctging of tJ.e F'I'R; that the applicant uras at-r

onder in oth,:r casc (l"t F'l'R) and was again likety to abscorrcl: tht:
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-r hp lir:anL was nomrtlaterl in tl-re F'I'R nrrd has bcen giveu a specifit: atrcl

nature

t
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ttve rore in the colrlmissio, of the clffense; that therc: was no n.ralalicle

rn the part of thc complainant/police alrd that rvl-rether or not thc casc

lallswithintheprohibitor5rclauseo[Section4gTCr.P.Cinpre-arrestbaiI

lr;
cases was not particularly relevant especially in cases of a serious
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arrcl t]rus for all the abovc l'casol1s the pre arrest bail granted by this

Court should be recalled. (n support of his contentions he placed reliarrc:c

orr the case of Mukhtar Ahmad v. The State and others (2016 SCMR

2()64l,

b. Learned counsel for thc complainant has adopted the arguments of

lcarned D.P.G ancl further submitted that the learned District and

,.lr:ssious Judge had already passed a well reasoned order' whereby the

irr:cusect pre-arrest bail had been recalled vide order dated 19'Ol.11016

l;t:[ore the Trial Court rvhich clid not require interference; that there has

l;een no malafide on the part of the complainant and that the F.l.R is er

r:onsequence of the l"t FIR No. 11 I /2014, whereby the satmo

eomplainant had lodged a caae agalnst ttre applicant apd others for

rnurder. That the grant of pre arrest bail was an extraordinarv relief

rvl'rich was not applicable to the instant case. For all the above reasolls,

he submitted that the pre-arrest bail granted by this court to the

aplrlicant vide order dated 26.01 .2016 should be recalled. In support of

his contentions he placecl reliance on the case of Riaz Ahmad v. The

State (2OO9 SCMR 725),

7 . I have considered thc arguments of learned counsel for [he parties,

as well as D.P.G, perused the record and tl-e case law cited at bar,

,!t. tt would appear that rhe complainant approached the cottcerned

police station to register the F.I.R in respect of the offence commiLted by

thc applicant on the day of the incident, however, the concertred police

the complainant

,;;:c.rt-isirrg his righ{-s unclcr Sectiofl 22-A Cr.P.C, u'l'rich r.estrlted' hfter

rlrrr''inquiry,irrthelelrrnedSessionsJudgeorderingthet.cgistrertit'ltro[

tlrtr F-.1.R on O9. 12.,2015. Since the F.I.R is clated l}.l2.2Ol 5, rhii r:lt:at'lv

{
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\ r) tatior-r declined to register the F'I'R' This lead to.'rri i-n
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il r.1,r'1; tllat thcrc \ Iiis tl(l unexplaincd delay on the part of 'the

r:orrplainant in registering l.he F.I'R

r). It appears from lhe I,-.I.R that the applicant is nominated in thc

lr.l.R and l:as bcclr givcn a specific and active role in the F'l'R in thal hc

irlorrg u,ith others has attemptecl to intimidate the complairrant bv fcrrce

Ol' arms and has robbecl [he complainant of Rs'25,O0o/-(hence the

itrr;taut case is distinguishable from t'he cases relierl rrpon bv thc

applicant).Itwouldbeseenthatt}reoffensesmentrotredintlreF.I.Rhave

arisen out of an attempt by the applicant and others to compel the

comlllainanttowithctrawthelstF.I.R(inwhichtheappliclentisoneo[

lhc uominated accused in a murder case) through coercion and

irrtlrriclation in lvhich the applicant had remained an abscortder lor tnore

lhirn (.uro years

l()ILalsoseemsthattlrecomplainantharlt-egistercdthel"tF.I.R

Nt.l.1l]-l2ol4againstLheapplicantandothersforrntrrderaudthatthe

appllcant had abscondod in thls caee for ovcr 2 years' lt is pertirtent

l-o note Lhat the operative pa-rt of the orcler datecl 19.01.2016'wherebv the

applicernt's interim pre-arrest bail was dismissed by the trial r:ourl' or-l

79.01.2016, read as under:- .
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"l have hearcl arsfurrlents of learned counsel for the

p*rU"* ,rrJ p"*""d case pape,rs' it has been pointecl

out the case has 'blen challanecl hcnte

"ppr;.,"ii"ccusecl 
is no more required for purllose.o[

irr.*tigu.tiott. Learned counsel [or the

;ilrcartfl;cusecl fttrther poinLecl out that this case is

i"S1"ft of enmity of pencting criminal case showtr in the

F.I.R ancl no recovery is elffet:tecl, it is surprising. that

through interim Lail otd<"r discussed above'

,ooliJarlt/accused was s1:ecifically ctirected to join Lhc

#";G;;fi-"" 
-*.ff 

as iriat, courr,ut .unfo'l,.ately
neither hc has joiuerl tlre investigation nor leatned trial

;;;;;";i ot i"q"i.v accused rernained silcnt wilh the

resurlt t'Io recovery .o'ttl t" effected' even Lhe.t:*I1T

n"itl*r" granted to applicalt/accused on 18' l2'2O75

while challans ,rs per i*otd has been subrnitted beforc
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the lcarncd N{agistrate concerned on 23.12.2o-15 in
wl-rir:h aplrlicrrrt/acr:trscd has beerr sholvrr Lrs

abscorrdcr it shon's that after grant of interim bail he
dicl trrtt' care to follow the directions and 1oin
investigation so ir.lso lea.rned trial court hcnce, hc hqs
tnisused l.he concession o[ bail therefore, in sucl-r
situatiorr grant of pre-arrest bail w-ill encourage the
accused, thtrs looking to the circunrstanr:es bail
application in hand beir-rg devoid of merits is l.rereb-y
dismissed conscquently order of interim pre-arrest bail
discussed above sl-and s recalled.'

6
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11. With regard to the relevance of the cFrse .flot al[racting the

prohibitoty clause trnder Ser:tion 497 Cr.P.C in cases concerning pre*

an'est bail, it [ra.s been held in the case of Mukhtar Ahmad v. Ths

State and others 12016 SCMR 2046, relevant page 20661as under:-

"The said respondents had been adrnitted to pre-
arrest bail by the High Court primarlly upon the
consideratlon that the offences allegedly
commltted by then dtd not attract ttee'
prohibitory clause coatained in subsection (11 of
section 497, Cr,,P.C. The [Iigh Court had failcd to
appreciate that the sald conslderatlon ts hardly
relevant to a case whereia what is sought is pre-
arrest bail whictr is an exttaordtnary concession.
This CottrL has repeatedly declared that the
r:oncession o[ pre-arrest bail cannot be al]owed to an
accused person unless the court feels satlsfled
abotrt . aeriouslress of the accused person's
assertlon regarding his intended arrest being
actuated by mala ftde on the part of the
compl,ainant party or the loaal Police but not a
word. about tJ.is clucial aspect of thc mafter is to bc
found in the impugned orders passed lty the High
Court in the prcsent case. It had also not heen
appreciated by the Fligh- Court thai:: an earLiar
petition filed by Astf AIi responttrerat before the
High Court seeking pre-arrest bail in the self,same
criminal case had been dlsmissed by the said .

Court on account of absence." oS'the sald
tespondent despitc belng on'ad-interfun,pre"turest
bail. Such conduat displayed' by the said
respondent on the earller occaslon ought to have,
ln the absence of au5r'vali{'firstlflcatlon, suffieed
to disentitle hlrtl to alr exercise of dlscretlon ln
his favour in tbe trecond round" (bold added)

12. That when,the insteitrt cirse is vicweql in a holistic nranller' I atn of

Ll-rc view drat there has been no malalide on tl-re ix,t't o[ cit.her thc

it
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corlplainant and/or police. that under the facts and circutmstancer; of

the case there has been no clelay in filing the F.l.R (arry such delav has

ber:n ful[1, explainecl), that the applicant has becn nomirtatecl irr the F.l R

rrscl lras becl givcn ir spccilic ancl acLivc role.. that thc o[cu:;cs;-tLttil-''ritctl

tr.r lhe npplicant in the F.l.R seem to be motivated by the applicarrt':r

rlc:;irr to <:ompei through intimidation the complainant to u'ithclraw ilnrl

.),- ilo[ llrtrsrle ti]c I st lr.l.R, as cliScusscd above in pre-arrest bail cases

lhe oflense nol. falling within tlrr: prohibitory clause of Section 497 Cr'P'C

is o[ little, if an_y, significance, (in any event the ofl'cnsc chargecl irl thr:

F.l.R carries a maximum sentence of life imprisonmcnl or l'or trrinirrium

4 t.o l0 years imprisonment which in my view at'e long sclltet]txrs

r.cflr:cling a serious crime), eveu otherwise there also seems to [lr: ;rrttua

l:-r.:re suflicient rnaterial on record to connect the applicanl ttr 
,l'he

1-.rnrri:;sion of tlre oflence atrd based on his past conduct tllere is a high

lil'r'lilroocl of thc applicallt- absconding and interfering'. v''it-h

ir:itnesscs/r:otn1)lainant. Tl-rus for tlie all above reasol.Is' thc acl-inl'r''riur

pr-c-arrest bail grarrtcrl by this coull. to the applicr:trt vidr': orclcr tlzrlcd

2r'r.01.2()1b is hereby recalled.

13. Ttre instanL alrplication lor pre arrest bail lircrcl-orc . stalrds

cUsrnisscd
::j(l /-
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