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IN TIIL] }IIGIJ C:OLIR] OF SINDH BENCH AT SUI(I(LJtT

C:r. Bail Appln. No. 5-487 of 2016

Mehrab Samejo

Versus

The Statc

i

L

Y

Date of hearing:
Date of Order:

06-03-20t7
08-03-2017

'['[re applicant Mehrab Sameejo
'I'hrough Mr. Imdad,\li Malih.
Advocate

'Ihe Courplainant Abdul Majeed
Through Mr. Gul Feroz Kalwar, advocate

ltespondent The State
'l'hrough Mr. ZuliQar'.\li.lator, learrrr:<l l).1).t i

ORDTiR

ll'Ioh nmntod lfurim liltun Ashq, J. Ry this order I propose to disptrse ol'('t. l,lail.

Appfn.No. 487 12016 rnoved by the applicant Mchrab:l;/o Mehar Sautclo lirr lris

post arrcst bail. l-he alrplicaitt rvas trookccl in Critue lrlo. 28 ol'2016. (l/li LU?, illi

149. 337-FI(ii) P.P.C at I'}S Abrd.

2. 'lhe bricf flacts ol'tlrc case are that tlre uontplainant Ahdul tVla.iccd lodgcrl

the F.l.l{. on 17.03.2016 at 1500 hours at Police Slation Abacl Srrlil<r-rr. sl.atirrg

tlrcrein thatAbdul Rasheed s/o Lal Muhamrnad agcd about 18 lculs is his tousirr.

'l lrat orr t'1 .(13.201 6, tlrc: courplainant along rvith his cr.rttsilt Abclul Raslrcotl ittttl

roth,Jr Vluharnmacl Siddiguc and son ol: cousin nautely Muhantnlad .lakhrlrli

e fi-rlru Karachi to Sul<kul and \^rcre stancling at ltc\\' []tts l"ct'tnitttrl Srrkltur al

Inrllriiot \\1ast,rr Starrcl.,\t ritout 0930 ltrrtrt's. tltc,ri sitr,r, illltl lrletrtill':tl lir(',rI'rrlts.'ii
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ftlrcrinquiryancltltlttlteallplicatrtslrouldbeerrlargcdotlllr.rst-at.rcslb;ril.

ijlrantor.c slo Kanclhar. saurc.io N,lochi. r/o Tangwani at prcsent Ncw Pind fiukkur"

l,) Klrutla l]rrx s/o Mehar Sarrrc.io Mochi lry castc. r/o Ghotki'.}) SaIriLr Dino s/tr

SlrahBtrxSamc.itlMochi,r/of{ytlerabatl,5)AiiazAlis/tlGhtrlanlMuhittttlrratl.

Si1,al b1,castc, lVo Village Mulratrrtnad. Klrairpur and olrc urriderrtillc-tl l)cl.S()ll

u,llo tvas a Stralrgcr lbr thenr and would bc identified i[seen agairr. All l'lrc irccttsetl

wer.e aillted with Tl' Pistols, accused Khuda Bux irtstigatecl all tlte accused b1'

say,ing that toda1,he will not spare thenl and conrtttit tttttrtl':r whcrcttllrltt lltc

ac-,c,use(l shanrorc sanrejo tvlochi straight fired fromhis pistol at Atrdul Itaslrectl

rvl]o ,,r,as slrot tlcacl an<l the tltltet' accused llred in thc air lbr crr:atir.rg lrttrasstilettl '

l'herealt(rr., all thc accusccl cscapcd by cal whilst the cotlplainant purty rvith thc

hclllol.policeboughttlredca<lbodytothelrospitaltbrpostlnoltelrlandali'erllttst

r.nortcttt, thc comlrlainant lodgcd thc a{bresaid F 'l'R'
I

:1. Lcarned couusel lbr the applicant submitted that initialll' thc itpplicattt u'lts

nottratrredintlrelr.l.R.andtlrathe,,vasadcledtotlrccasealtcL2]tlaysrll.tlrc

registraticrnol.tlreti.I,R.ot-rthcfurtherstatetnentoltltecomplainatrtrvhercbytltc

allplicatrt,scascagait-tstlrirlrisotrcol.aeriallirilrg.llesubrrlittcdthirtnrlspt:cili."

rcllelrasbeettgiverrtothcapplicant,tltechargelrastrtrtyetlrccnliarrredandlrclras

rcnraincd in custocly lirr approximatcly I I nronlhs ancl is tto lotrgcr rcqr'tircd lbl

irrvestigationpurl)oses..Iltctrtlreraccuseclintlrecirsehavo;rbsctttrdcdarrdtlrc

applicant is uot ttre ulaiu acsttsed in the case autl rathcr ltas bccrt rlalalidely arltl

lirlselybelatedlyirlrplicatcdir.rtlrecasclrythecolllplainal)t23du-vsall,ertlrc

irrci<lcnt irr orclcr to prcssurize his brtlther to sutretrder as his brothcr rvits ttattltrtl itt

the F.l.R. and lras abscondctl. Furtheflnorc. no recovsrJ has becn tlladc il'otn hlttl
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4. ln support of his corrteutions. hc has placed his rcliance otl the casc ol'

Mtrhalnnrad lrfan versus St:rte (20i4 SCMR 1347). Abid Ali V State (2011

SCMII I 6l ) and Ehsan-ul-Haq versus State (2017 SCNII{ I l4 )

5. Learned counsel lbr the State has very frankly conceded that in the original

[.].R, the appliclnt htrd 1gt l'reep uatnccl as alt accusecl atld t|crc r,r,as It<r

cxplalatiog as to horv [e caurc to bc adclc-d as all irccLtscd alicr']J tlays cxocpt lo

l)l'essut'izc: his lrrolhcrn,ho r-as origiually namerl as accttscrl in lltc t]ilsc- ttr

strrrender. In these circ:urnstances, lrc rvas ol' the view that the allplicalrt 'uvas

cntitled to post arlest lrail.

6. L,cartred couusel for the contplainattt has vehetnently opposed lhc p-Irant ol'

post arrest bail to the applicant. He submitted that by the conrplainatrt's lurtltcrr

statcnlcnt the applicartt ltas lreen lirlly implicated in the oflb,nce. lt u'as a casc-' ot

coutrllou intcntiorr ancl that the applicant had carried out ariel firing antl rvas litllv

r;u1t1tortilg tltc ctthcl ar:cuscd in iheir lnurderous intetrlit'rtr, tltat thc allplir:itttf's cltsc

lcll rvithin thc prohibitorv clause ol'section ,197 Cr.P.('. atld thlrrc uiir; sttllicrcrtl

nratcr.ial on rccorcl to connect hirn (o thc conrrnissiott ol' thc irl-f-etrsc. I lc ;tis"

ltointed out that tl're post arrest bail o1'the applicatrt hacl alrcatlv ireett rc.ic,:lcd lri'

t5e lealnecl V-Additional Sessions .ludge, Sukkur vide order dated 2tt-()(r-20 1(r

ulrich hc lirlly srrppoltecl.

T 1i support ol- his contcntions hc placed relialrce on the cascs o[ Zefnr'

I'lussain Yerstls State (2tll4 SLIMR 1591) and NIst' Slrafeen Akhtar versrls

illalik Muurrai,z00t4 P.(lr.l..J 1415).1le has submittcd that the applicant is ttot

titlccl fbr post arrest bail anrl his bail application be dismissed
H
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8. I fuave considercd the argurnents of the learned coutrsel for the applicant,

thc State and the contplainan1 perused the record and considered the case larr'

oited b), thern at bar'.

9. z\s pcr settlcrd lan,it is re iterated that the findings in this order are ttltly ttl'ir

tcnlative nature and slrall have no ellect on the trial proceedings which shall hc

clcciclecl on rnerit by the leamed trial couft based on the evidence be forc il.

10. -fhe casc of Zafar Hussain (supra) cited by the leamcd counscl lor llrc

coltplainant. in my viuv is distinguishable l-rom the instant caso in tlre sense thal

one ollthe rnain reasons which guided the Flonourable Supreme Courrt in rccallirrg

tlre bail in that case was the fact that the applicant had been a lugitivc lrour iustit'c

lirr about one and hallyear ancl was arrested at the Airporl by the F.l-A authoritics

ivhcp lre was attctnptiug to leave the countty aud as suclr thcrc rvas it stt'oltE

apprchension of his atrsconsion. Likewise the case cited by the learnctl counscl lirr

the courplainant reportcd as Mst. Shafeen Akhtar (supra) is also distinguishablc

li-on-r the instant case as tlre respondents in the aforesaid case wcrc rianrcd in the'

li.l.lt. and were accuscd ol'firing at the other party.

I l. In tlre iustant case, thc applicant was neithsr an abscollder tror had hc flrctl

ilt alty party. Llc rvas not llalncd in the orig,inal F.l.R' and was only added allcr lht:

lapsc ol'23 days o1 thc turthcr staterneut ol'the cotnplaiuant. 
-Iht: ccmplaittattt ltir"

given no cxplanation as to why he did not originally namc thc applicaut in thc

l-'.l.li. cspecially sinco one of tlte mait.t accusecl lvas his brother atrtl as strclt tlrt

applicant tvas also known to the complaiuaut. 1'hs inrrslvetlent o1'the applican{ irr

tlre off'cnce iu ury view seell'ls to be an after tliought and seellls to be a tac{ic rvhich

tlrcctln-rplainatrtisrr:;inginor.dt:rtocortrllellristrrtttltcrwlrtrisUllt)o['lhCrrrigin;lllr
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12. Furthcnnorc in thc l'-.1.R. only Slrahmore Samejo Mochi has llcctr i:ltori'tr

as accusecl olnrirking sl.r'arght tiring on tlrc dcceascd.'l'hc othet aocttsc:d (r:vctt il

thel,tlicl inclucle the applicant rvhich in nly vic\v is highly tloubtlul basccl on lhcts

and the circumstanccs ol'the case) only made ariel firirrg"

13. So lhr as the irnpugned order is coucerned it states in its opcralive llart. thfll

oll t.he accusecl macle stlaiglrt firing on the deceased. rvhiclr is rcllroduced as

trrrdcr':-

_t^
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14. 11 r1y vietv tlre impugned order is largely in coltLradiction rvith the l;1.[t.

ancl thc later stal.erneut ol the corlplainant wlriclr stalcs tliat apart liorl Sh:llrrnort

Sanrcjo Moc6i who nratlc straight firing all thc other acctt:icd po!:srrlls rttadt: firirrl'.

i1 ilre air. Nt'trvfiere in the l.-.1.1{. or in the lurther statenlel)t ol- tlre conlplainltnl is lt

s(ated that alI tlrc ac-cttsc,tl nrade straigltt firing'

,'Fl.oln perusal of record, i1 appears that the nalllc ol' I)Ic$ellt
applicantiitccused has disclosed by tlre cotnplainailt in his lirrthcr

siatcrnelt tJlS 162 Cr.P.C recordcd bclblc thc police cottccrnel.

Record further reveals that all the accused persons including
prcsent applicant/accused were having armcd with deadly

weapous at the time of incident viz. T.'I pistols and on the

instigatiou of accused Khuda Bux the accusetl persons madc

straight fires from their respective pistols, whicll hit to deceased

Abclrrl Rasheed, rvhile thc prcsent applicanUaccused rvas pl'csellt ill

the spot with deaclly weapons viz. pistols and he also nrade files in
the air in order to create harasStnent to the cornplattranl 1tat1y lrcncc

lhe prese[t applicant/accused has shared the cotnmon intcntion irt tltc

commission of ol'fence, rvhich is heinous one and his ttaute rvas

disslosed by the cornplainant in his further statemcnt recortled treftlre

the police U/S 162 Cr.P.C.(bold added)

"lt may also be observed that even fbr the ptlrposes of bail larv is ttol

to be stretchetl in favour of the prosecution as lar'v laid dou'tt bv thi:r

courr in Alrir V state (PI-D 1972 St 2'.77\.lt is an adnritted lacl

that the nanrc of the petitioner is not tilcntioncd in thc [.l.ll brrt

his name wm included in the list of ihc rtccusctl supplctncnttrr\

l5 ln rhe cerse o1'Atrid Ali ! State (201 I SCMR 161) it was hcltl as utttlcr a[
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statentent. There is no explanation available in this rcgartl.
therefirrc the case of the petitioner falls under thc category of
firrther inquiry. sec 'lahir Abbass V the Statc (2()03 SCMIT

426).Although the challon has treen submitted in tl-tc cotrrt tnd thc

case was fixcd tot hearing but still prima facie the casc of thc

petitioner appears to be ons of fuither inquiry and is covcrecl under

the provisions of 5.497 Cr.PC then it becotnes the right o[ thc

accusecl that he be released on bail and practice 01'relirsal in sucll

cases wherc challon is subrnitted should Irot be a bar lo rc'litsc a

right"

l(r. In the casc of Muhammad lrfan (supra) in a similar case cgnccrnillg a

sirnilar offbnce,, it r.vas obserued by the l-lonourable Supreme Court as utrder:-

"3. Learned counsel for the petitioner seeks bail on the grountl

that petitioner is not attributed any injury either to the deceased or trr

any eye-witness; that petitioner's involvement is a product of n]ala

fides; that all the three brothers have been made accused: thal

petitioner is in judicial lockup ever-since his arrest and tto ntt't'c

required for further investigation.

4. l.carned counsel lor the complainant and leartled Adclitional

Prosecutor-General have opposed the petition. According to them.

petitioner had instigated the co-accused; that he rvas arnred at the

ii're of occurrence; that he resorted to firing which dicl not hit

arlyone and that he is vicariously liable for murder of Liaquat'

5. I{aving considered the submissions made, u'e tind thttt

adnrittedly the petitioner is not attributed any fireartn injury either to

the deceased or to the eye-witnesses. 'fhe deceased receivcd only

one firearrn iniury which is attributed to co-accused Muhammad

hnran, petitioner's brother. In the afore-rcferred circunlstatrces, {hc

question of petitioner's guilt would require furlher inquiry "

17. L.ikewise ilr the recent similar case oI Ehsan-ul-Haq (sttprlt). rt was

observed as under:-

Y

"Alier hcaring the leamed couusel fbr the parties and going lhrrruglr

the rcoorcl rvc have observed that admittedly thc prcscnl

petitioner had not heen nourinated in the F'I'R' and during thc

investigation his namc had been introduced by uay ol

replacJment of another accusetl person lnentioued in t.hc Ti.I.R.

A perusal of thc F.l.R. shorvs that it was Gulraiz Mtlmtaz co-accttst,tl

,vho had allcgcdll, firecl at atld Lillcd sarli'az Ali deooascd oncl

thereafter Some co-accusecl had tired at thc courplainant portv ilnd

one of the fires o1'the accuscd party had hit and iniurcd [-ittlrai"-

Munltaz co-accused who was theteatter whisked awa,v.' li'otn ilt':

placc ul'occlmcnce hy his co-accusocl. lt is not tlenitrrl lhat lhr:

,t-{
(-,

t
I



31,7

.L

Y

'7

petitioner had not causetl any injuly to Sarflraz Ali tleceascd anrl
there is a lot of coufusion in the record of inve.stigation as to
whose fire had actually hit Gulraiz, Murutilz co-itccusctl. ln his
statement madc before the police the said Grrlraiz Mulntaz co-
accused had not attribufed any {irearm injury fo the Jrreseut
petitioner. The investigation of this case has already been
finalized and Challan has beeu submitted and, thus, physical
custody of thc petitioner is not required at ttris juncture, for thc
purposc of inve.stigation. For what has been discussed above u,c
have found thc case of the petitioner to be a case calling for
further inquiry into his guilt within the purview of sub sect;on
(2) of Sectiorr 497 Cr.PC" (bold added)

18. Duc to the belated involvenrent of the applicant in this nratter (atler 23

days) by the complainant which based ou the facts and circtrmstanccs of thc casc il

secnls lnay be on account of ulterior motives as such delay has not bccn explairrcrl

at all by the cotnplaittant' thc fact that it is still unclear r,vhether tlre applicant was

l)rcscnt or Irot wheu the firing took place and even if he rvas present it appears that

lre only made ariel firing based on the sirnilar cases as discussed above ot'.Abit!

AIi (Supra), Muhanrnrad lrfan (supra) and Ehsan-ul-[Iaq (supra) tr anr ol- thr:

view tlrat this is case of further inquirv

19. Based on the above discussion the applicant is lrerebl,enlugcd on post

arrest bail subject to his furnishing a solvent surct.v in lhe sunr of Ii.s.50l),00()/-

(ltupccs five lacs onl.v) and P.R bond in the like alnount to thc satisthction of thc

Additional I{egistlar ol' tlris court

20. 'Ilris criminal bail application stands disposed of in the above terms

sn /_
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Dated: 0E-03-201f
e2 Annormeeal by me
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