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IN THE TIIGH COURT OF SINDH AT KARACHI

Before: Mr. Jlrstice Syed Muhammed Farooq Shah
r''."rv.v' 'il;. it=ti"" Ifiohammad Karim Ktran Agha

C.P. No.D-512212016

i ietf,ut Ali Abbasi

-t
v

The State & another

Date of Order

x
I

ti/tohammed Karlm Khan Aeha'J' By this order we pr:pose to

dispose of the petition filed by Athar AIi Abbasi (the petitioner) for

pcist arrest bail. The brief facts of the case are that the National

Accountability Burqau (ryes1 f't"a deference No'12 of 2011 The

State v. Abdul Majeed & others" on 2}-O2-2OL1 before the

Administrative Judge Accountability Courts Sindh at Karachi

whereby 04 accused (Abdul Majeed' Nawabuddin Bhambhro' the

peLitioner and Ghulam 'Hadi) were accused of corruption and

corrupt practices under the Nationai Accountability Ordinance'

lggg (NAO) on account of their involvement in the

misappropriation/embezzlemenL of RS 7'l7gM from Habib Bank

Limited (HBL). -i .

\, 2. The petitioner and'co-accused Ghulam Hadi were declaied

as proclaimed offenders and the trial proceeded against Abdul

M?rjeed and Nawabuddin Bhambhro which resulted in judgment

dated 21-05-2015 whereby the accrised Abdul Majeed was given

trre benefit of doubt and was acquitted and accused Nawabuddin

Bhambhro was convicted and sentenced to OT years Rigorous

Imprisonment. As per the aforesaid judgment since the petitioner

Athar Ali Abbasi and Ghulam Hadi had already been declared as

prociaimed offerrders the case against them was ordered to be kept
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' eed'ings as and when theY

on dormant file tor the revival of t].e proc'

were arrested and produced before the Court'

i

\

).

3. After announcerlent of the judgrrient the petitioner' who had

been outside Pakistan' on his return to Pakistan on 2l-08'2016

was arrested at Karachi. Airport and is now facing trial in the

aforementioned revived Reference' He has currently been in

custodY for around 5 months'

4. Learned counsel for the petitioner qubmitted that his case

did not faII under the NAO as it was a question of a disputed loan

and not one of com:ption' He also submitted that he had been

issued with a show cause notice in cbnnection with alleged

embezzlement by M/s' HBL which had'led to the termination of his

service with HBL O""td"' dated 06'12'2008 and as such he had

already been punished for any wrong doing which he may have

done which he coqtended was of d civil rather than criminal

nature' He further "uUmitt"a 
that there was insufficient material

on record to co"""ct hinl to any offence under the Reference and

this was a case of further inquiry and' therefore' he was entitled to

be enlarged on Post arrest bail'

5. In support of his' contentions he placed reliance'on Sqlld

Dadabhoy v NAB (20i5 p cr' L J 72gl' Tauqeer sadtq v' The

State and others QOr4 
p cr. L J (rslamabad) 1019) and Ehsas

ullah v. The state (2012r scMR 1137) t

6. On the other.hand' learned Special Prosecutor for NAB

vehemently opposed the grant of post arrest bail to the petitioner'

He contended that the petitioner was an absconder and was not

entitied to any reli'ef under the law' Furthermore' the role of the

petitioner in the referenob was almost identical to that o[ accused

No.2 (NawaU'aai" Bhambhro) who was.""."tY for 07 years

Rigorous t*p'i"o"*tnt in the aJoresaid judgment arising out of

the Reference' He also submitted that there was sufficient

evidence to connect the petitioner:::::i:J; ili:#:::ffi::
this regard referred to the S'16i s

Abro dated L6-12-2O1O' Mr'Bakht Nasar Rathore daled 27-09'

2010, Mr'Muhammed Maroof dated 07-01-2011' Mr'lmdad Ali

dated 18-10-2010 and 'others who according to him have fully

impiicated the petit'ioner in his role'in trre embezzlement which

'atnounted in totat to aloss of RS11'36 miilion to HBL andlhal 
*

)
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evidence of his involvement in embez'zlement was further bolstered

by deposit slips which clearly implicated him in the offence and

had been exhibited ut t'i^t and that his submission regarding a'

Ioan was simply a smokescreen in order to i'iat t'i" mis deeds' He

did however concede that the tiability of the petitioner was of

Rs.11,30,000/-' ln support of his contention with respect to

absconsion he placed reliance on jhe cases of Noor Qadir

Tawakkal v' Chairman Accountabtlity Bureau (2007 YLR 550)

and Abid Saeed V DG NAB (Sindh) (2015 P'Cr'l-J 1732)

7 . We have heard the arguments for tho parties' considered the

documents on record' the relevant law and the case law cited by

them at the bar' 
''- ve only

8. As is usual in bail cases we make it clear that we ha

made a tentative asspssment of the tiid"""t on record and that

this order w,r not have any influence on the trial proceedings

which will be decided onl merits based on the evidence produced

before the trial court'

ro hesitation in declining the

9. OrdinarilY we wouid have had n

post arrest bail of the petitioner 'on 
account not only of his

absconsion but the deviousness behind his absconsion and the

consequences of that absconsion to the effective administration of

justice support for rvhich can be found in ihe cases of Noor Qadlr

Tawakkal v' Chairmau Accourrtabtlity Bureau (2007 YLR 550)

and Abid Saeed V DG NAB (Sl'ldh) (2015 P'Cr'l-J 1732)

IO. The petitioner could give no explanation as to why he

deliberatelv absented'himself from the 
"t'' "n' 'i"]:.:::"*" 

**

he deliberately concealed himself abroad in order to avoid trial and

only returned once lhe trial had concluded and one of the accused

had been acquitted' He 
' 
was therefore deliberately in our view

adopting a "wait and see' approach and only when a judgment

which he deemed telatively favorable to him was delivered did he

attempt to return to Pakistan' It is even unclear whether his return

was motivated by his desire to stand trial as he did not surrender

to NAB authorities rather he was arrdsted on his arrival in

Pakistan at the airPort' :

1I. Such concluct was not only deliberately made in an attempt

to beneht ni*ttii t" also had the effect of wasting valuable 
:*'rO'
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of the Accountabitity Courts which are already. over. 
furd;1;d 

as

now the charge will have to be framed against him and the

prosecution witnesses'again be recalled to give evidence in order to

prove the case against him' This consumption of time could have

been avoided if the petitioner had not absconded and had faced'

trial with the other two co-accused' It is" also trite law that an

absconder should not beneht from his actions which now appears

to be the position in this case as the petitioner now knows the

extent of the prosecution case against him' loop holes and all' and

is now in a position to manufacture a better defense'

12. We are also of the view that the prosecution through the

judgment and the S't61 statements before us may well have

suff.rciently connected the petitioner to the offense charged and

thus on this count tlot'" o'di"arily thp petitioner would probably

not be entitled to bail"

13. There is however case law' albeit distinguishable from this

case, to the effect tJ:at absconsion on its own may not necessarily

be fatal to the grant of ibail as laid do*" i" the cases of Ehsao

ullah v. The state (20i2 SCMR 113fl and rauqeer sadtq v' The

State and others (2014 P Cr'LJ (Islamabad) 1019)

14. In Taqueer Saddiq

held as under:

15. In Ehsan Ullah's case (Supraf at P

Supreme Court held as under:

,,7.As far as abscondanc". . ': .- 
concerrled' the

oetitioner/accused h;;;;;; convjcted in absentia and that

tonviction r,u" u""'i'I";;d* 
-'F"tthermore' 

abscondance

under the NAB law,i'" il"ff;;; uttg i" reouired to be proved

through evidence; duit is il to be proved along with the

;;;?i#,io,,r"u.#l-j1$,tr"ff ,:,iffi"#triH!:.i+li

ffi;"il.'?:,|,ili;'fli';"i "i"e:'*r"q Tl:Jtt it 
is vet' to be

proved whether t#;t;-;f the'Petitioner amounted to

absondance o' t'ot''ii" 
-t" 

tr'erefore of'the opinion that the

;:ili;;;; "'titr"a'o-tr'"-"o"'*sion 
or bail"

zlo

's case (supra) a[' P'1O22 Para 7 it was

1139 Para 4 the Honble

x

x

"It is settled law that in a case gatilCI:ifuffer inquiry into

the guilt of .,' t""''t"#;;; Lail i" to be allowed to him as

of right and not t, d'"';;;;;Jg-" "ot'"""sion 
and in such u 

oi!'

1
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case the mere abEconsion of -th: .t"l-"5t 
accused person

lli, "lio,j'l"m"i""t 
to refuse bail to htm

+

16. In our view, however' based of the facts and circumstsnces

of this particuiar case there exlsts an exceptioual clrcumstance

which would justify the grant of post arrest baii nonvithstanding

the absconsion of the petitioner' the evidence potentially

connecting him to the offense and the wastage of court time' This

exception is the fact that this is a NAB case under the NAO and as

recently observed by the Hon'ble Supreme Court by order dated

24'-lo-2ol6in Suo Moto Case No'17 ol2016 (unreported) the NAO

should only be used in cases of mega scarns ratlrer than petU

cases. The aforem""tio""a order in material part observed as

under

L

,,rhis court oi. o2os'20 1 6' .during" 
n*:,fr[?r# 

fi"'h:'fi iB
N".iiz-r or zots' noticed "1:"-:;ft;';;ilJ of Section
*r,il"t'xi,,***1ffi::,",,"jJ,i1?#ff ;"";,issg(kereinafter

:"?i,*: 
* 
il" :3' T:%;el;'#";i:-' H" "o":t'":; 

" "*'"orimarily f"gi"futJa 
-to - 

"ooot"' 
the Gases of Eega

'scandals .rd i;l;i;e 
-!ro"""ai1qu 

'J'io"t 
th1-a'11sed

persons *h" ";;i;;;l"ia I "iiji"r"it 
t"g" corruptlon

'and corrupt ptt"ii[""'' (bold added)

17. In this case the prbs:ecution has conced:]:tT::::"*

tiability of the petitioner is 11 lacs and eb'ooo'ln our view in the

scheme of the NAb and its purpose the above amount can be

regarded as relatively *i"3' and w; do.not consider that it would

be just to keep tfre petitiqner locked up for what may be a long trial

on account of such'a relatively minor amount of loss which has

been attributed to himr especially when such amount can be

secured by an appropriatelorder of this Court'

' I - lt' as the Hon'lcie SuPreme

18. Indeed, this is not a novel.::T';'J*."-,rooo 
scMR 1s7)

Court in the case of sh mlrz 1:".;";""a a"po"iting the

granted post arrest bail subject to t

entire amount of the alleged loss' Although Shamralz l(han's case

.(Supra) was not * *ou Ia"" it does have some aJfinity with cases

under the NAo ^=;;"" i "":::i:";"}:|]'"::::rTfi:ff:
Corruption Acl 1947 and'thus in our I

the alleged '''no""' 
of '.1o"" 

^:i^ ;"r, il:rTj, ;":"J::::t:: 
"

appropriate cases ltnder'the NAO as well Irr urur'r '- -' 
'i/

L
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' :l for long Periods of time'
persons unnecessarily lahguishing tn iar

provided that other safeguards are also put tn place to ensure their

non absconsion and attendance at trial' Even otherwise if an

accused on bail continuously fails to join the trial proceedings the

relevant body may move the Court for the cancellation of that

accused's bail on this,ground' o

19. We are also mindful of the fact that bail should not be

withheld as a punishment simply because the petitioner

absconded and the potential longevity of his trial bearing in mind

that in the earlier trial of the reference as many as t6 PW's gave

evidence and the fact that even if the petitioner does deposit his

potential liabitity this does not exonerate him of any penal

consequences which may follow if he is convicted in the reference

against him.

The petition stands disposed of in the above terms

20. Thus, based on the exceptional facts and circumstances of

thi.q case in terms of it 
, 
not really being a mega scam and the

petitioners maximum liatiility being relatively minor (being only 11

lacs and 30,OOO), the petitioner is hereby enlarged on post arrest

bail subJect to him depositing 11 lacs and 30'0OO with the

Chairman NAB which 
rshall be investgd in some profrtable

Government savings scheme by NAB which shall be held by NAB

until the disposal of this case' the petitioner furnishing solvent

su{ety in the amount of Rs 500'000 (five lacs) with PR bond in the

Iike amount to the satisfaction of tfe Nazir of this court and

depositing his originhl passport with the Nazir of this Court' The

Ministry of interior is also direcLed not to'issue the petitioner with

any new or duplicate paspport and to place his name of the ECL' A

copy of this order shall be sent by facsimile to the secretary

Ministry of Interior Government of Pakistan' lslamabad for

compliance. ?
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