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IN TI{E HIGH CO{JRT OF SINDH BENCH AT SUKKUR

Mr. .Iustice Mahmood A. Khan.
Mr. Justice M<.rhammed Karim Khan Agha

C.P No. D-274112016,

Rajib Ali Shah

Vs.

Cl-rainnan NAB arrd others

C.P No. D-378312016, C.P No' D-471812016.

C.P No. D-l4Ol2Ol7, C.P No. D-1831'2017,

C.P No. D-294120t7 , C.P No. D-406l'2a77 .

C.P No. D-44112017, C'P No. D-4946/2A16

and C.P No. D-121l2ol7

Date of hearing 22-O2-2O 17 and 23-O2-2O 17

Date of Order 08-03-2017

Mr. Dareshani Ali Flaider'Acla" advocate for the petitionets: iti (l.P N6.

D-27 4 I I 2016 and C.Ir No' D-l 2 I I 2OI7'

IVlr. Qambar Ali Sotangi, advocate for the petitioners in C'P No' D-

?,78312016.

M/ s Iftikhar Ali Arair-r and Zulifqr Aii Sangi, advocate s for the

petitioners in C.P No. D-'471812016.

Mr. Zulifqar Ali Sangi, advocat-c for the petitioners in C'P No' D-

18312Or7 .

IVlr. Mehlboz Aiunecl Arvau aclvocate for the pctitioner ir-r C P I\o' IJ

l ,lo I?,o17

iUr. Slrerfqat Rahc'.t:trl Rerjpr-rl' advocate for the petitionr:r in C'P No' D-

)94 I ,tO17.

Nrir. N4umtaz Ali.lnhang,ir Lashatri, irclvr.,catc {br the ilcLil-ioucrs irr L-' P

No. tl-4OO l2()l'i.

lUr.tialdrsha.rtKharrNlaltar,acfvocateforpetitionerslnCl'PNtt'D-
44r l2ol7.
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r Shar, ad!'ocale tbr the petitioners in Cl'P No' D-

r6.

il{r. Mulrammad ilubarir Malal<. A'D'P'G'A' NAB Sukkur and Abdul

fviajecrl N{emtttr, Spt:r:ilrI lrl'<t$cr tttrrr hlab (Sukkur)'

Mr. Nisar Ahmed G. Allrr-r, iea'rned I)'A'G'

OR.T}ER

4 Mohamrrred Karim Khan Asha, J. We propose to disPose of the above

petitionstirroughthiscommonorr]ersinceil'reSSenCethe),itrvrllvct}re

same point of law

') Thc brief lacts o[ the case are that the National Accountability

Burrcau (NAII) lta-s litcri re [el'ertt;es against the petitioncrs tot'

corrrrptiotrandcorrltptpracticesurrclertheNatiorrrrlA<:courrtabilitv

Ordinance1999 (NAO) and in

involved is less thal- IIS l00t\il '

ail l-hesc cascs Lhr: rnottet-:lrv valttt:

.1. The learned counsel tbr the petitioners havc submil'tcd that

hr[o,r,ing ttre orclr:r of this court in the case of Amjad Hussain v

Chairmarr IIAB (Yt,t? 2017 1) thc i'trAB hacl lri'' authorilr' t''r fiir'

rcferenccsagainst-themwl.richrverelesstlranRs..loOMandt-lraIsuctr

reft:renr:esshor.rlclbetranst.erreclfromtheAccorrrrtabilityCitlurts'Lo

.tl_rer cour.ls u,hich nre cornpetcr.rt t.o hear ar:ti coi-r-r-rption 111ilr:r's.

t|.lnthisregarcltheylravecitedva.riousstelYr-lrt.lersrr,lltt-irltarl

..o..,,grantedbyclifferer-rtDivisiorralBetrchcsofthisCourtwl-riclrirad
sta-yedtl-rcAccount'ahililvC.tlutrtliorneitl-rerprocecclirrgfurt}rcrinthe

i.'rlr6,gerence or from alnor-tncing linaL iuclgrnl'nt in rtlsl)ect of ll-re same

'.., *ni.r-, vrcre gr-Arrtr:r1 Inrg,:i1'orr tht-- basis of Amjad frussein's cage

(
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some ordet's ol l.he Hon'ble Supreme Ctlurt aftet' the

aforesaicl L:il se rvhich was. ort.rottgst other lhings, looking itrl.c, 1hc

aspcct o[ NAB's pccuniary' -iuriscliction a.nd the legalit], of volurrtary

rr:turn under S.25(a) ot-t-he NAO and the manncr it-r which NAB was

applying that section ol'lhc NAO.

5. In essence tl-rey argued thar based on the above authority and

c.,rders that their cases should bc transferrccl front the Accoutrtabilitl'

Courts to other courts harring .jurisdiction clue to the low mtluertau

value involved in their cases.

b. On the other hand learned ADPGA for NAB submitted thal- tht:

NAB ',vas folloudng the Amjad Hussain case (Supra) a.nd even that

r:ase did l-rot prevent it from proceeding in cases of a iesset- irmolln[

Ihern RS i00M.He also submitted that in 7 rrut oI tl"re (J instanl-

petitions tlre Amjad Hussain case (Supra) was in r.rpplicablc becausc

the re fere nce s u,ere at a verv ndvant:ed stage.

We have heard leerrned counsel for the parties, c,rnsiclered thr:

A

{

record and the case iaw cited at the bar

8. At the oLll.set. u,e cousider that it would bt: of assrsta,rc(.r l(r s(rt.

out thc NAB SOP cotrcernirrg; pt:ctrniarv jurisclictiorr u'hiclr ',t'tts tnittle it

part ct'the Juclicial rtrder in Amjad Hussain's Case (Srrpra) (in i,r;hiclr

orrc of rls Moharnmed Karirn khan Agha J was a nrembcr) rvhich is

lbund art Para 7 of thc orrl.cr ufiich reacls as ut.rrlcr:J

"Priority for Cognizance of Cases: 'I'htr numller ol

cornplainls rer:cived at NAB is way beyond tlre t:zr1ia<--iLy tr-r
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har:dlc. 'l'.rliit-r.,. r,rr ;-ril tlte r:oml;laints is rtrttrer intpossiltlc
alncl cilu .tt-lv, r':;(.'i\. I r l'lbci- the stanclard ancl qualil\. ol
invr:stillatitit, i lir:, !:l/,i'e . iL is irnportaut to sift t.hr:
cornplaints l,-'. r,rcling 1o the hetndling capacitl, ancl protect
ilrtere-st ol si.lri,r'r la;'g,.6;ir-.. 'l'o nrle ouri misuse l; ol'discrt:tion
trnd standar'cii :.r: lht: sielection piocedure at NAll's level, tl.re
collsidera ti('!lr i,.rr r--1rgr-: izsnce of cases is defined as unrler:-

L-.orrLt;rt rrir. . iiS(-ti against NAll offirrer-s,tcrf'lit--ial,/l-ar,r'
OIfico':i, ;'-..11 ,1';-i : of NAB.

ll

I lt

tv

\;1

v1l

vlll

irl
ilt't'
ilr,l

Casr:s iclt:rrc:cl
Pakisi ari. l'ligh
Comnrittr:r: (PACt

by Hon'ble Supretre
Courts and Public

Court of
Accounts

^ Cases rii [ornrer/sil"ting legislat,.rrs of Nationill
Assen.r blv, Sellate and l)rovincial Assemblic.s
(ir-rcluclirrg rninisters/aclviscrs ctc.) atrcl clectecl
re presentatives of local bodies, where atnr:lunl.
involv'ed is nore than Rs.100 nriliion.

Casr:s irri,olving inlercst o1' mernbers of public:
lar:gc r,vl'i r:re tire rrumbers of (lei-uirclecl prcrsot.r
more Lha1l 50 persons and alur)ulrt. trrvolvt'r-l is
iess tl-ran l?s. 100 rnillion.

Cilse s agrtinsl- public scrvattts, rvhr:'Lher :,,:rvit-tg ot-

rctirect, Llankers, Busiiressmr:n atrcl. (:r)irl t-Lt( {.()l-s

where amoLrnt involved is mole Li'u.r i-' Rs. I t)0 milliort.

Casr:s oi rvillful loan
institutir.rns as referrcd
(sBP).

clc la r-r i t:

bl Sttrl
{

Matters covered u/s 31
Accountability Orclinance (NAO),

lr

I Ii ri, L

tx An-v othe;- czrse l'alling tvithin tlit: pr-tt'vicu, ol I'lA|i.
irrcspectir.,c oi t-he amount involvt:,.1 arid :!;iltiri ol
accused person, with prior irpl)r,iv,tl <;f thr:
Chairrnan"

9. The primary object behind thc order in Amjad Hussain's Case

(Supra) was to stop the NAB from gettillg bogger'l clo"vrt rrr r):ts(':. t)f ;r

relativel.y minor monctaty natr.rre and cnsul'e ti.r11. lt ';ti|zctl it s

re source:j in cffr:clivcly pttlsuing high levCl ciilit:s rii lncla;1 \r.rrrrIr Iorr

rrrhic:h uras l-lte maiu ptrrl,rose of lhe NAO. i.e. ttl ci tl.trleltl f ttc ()!l ll'('!l2t

i
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particularly set olrt in par.a 45 of Amjad

n's case (Srrpra)

10. The judicial orcler o[ tfte SOP in Amjad flussain's case (Surpra)

aSsetoutearlierscttirer,alrrcatRsiooMfornrtlstcasesholvevcr

tht:re was a specific serving, clrtuse at para (ix) of t'hc iudicial c''rder

il,hich is reproduccd below lbr ease of reference:

''(ix) Anv othcr 1)asc ferliing u'ithin the purvierv of NAB'

irrespectivc of thc amotlrrt involved and status of ac:cuscci

p"."otr, with llritlr approval of thc Chairman"

I t. 'flrtrs, the case ciiri not place ir,n absolute biil'.rtt illr: r.lhajrmalr

NAR l'iiing 6';-15s1; lf lcss lhat-r RSlOON'!'

l'2. The rationale for tl-ris cau llr: found at Partr '+ I "i Arnjad

Hussain's case (Supra) whicir is set out beiow-

A

(
"This is becilr-ise tltere tna-y be cascs lalling llelou' RS l0olvl

,,vhich calrnol ltc prosecutet:l by :rtrv other agcllcJr ancl- as.'suclt

rather thatr lr,'tting the culprii off sc<;l-t free hr':"it sieoull ll':

llrosecuterlbyNAl3attliecliscretioiloftlreClrairnrarr.'.......,.,

lll. In parl,icr,rla r this Llspect ot' tl.rr: cas(l w,rs t-t:fc'r-rirr8 l.(' illclulrle:r

ar.rrl investigations which coulcl be tratrsferrt--cl tttrrlt:r' :1.24 (rJ) NAt)'

14. witl-r regalcl to relerertces whicl1 hac] alrcady hr:t:rl l'ilctl t]'ris wiis

rlealtwithatpara4r!oftheAmjadHussaincase(Sr.rpi"a).vlricl-rissct

-|

. - : rrr_lt lrclllr,r'

4.+ 'l,ikr.',aiisc, if it is legally permissible' wc trls"r clir'-r'i tlri:

Chtrirrnan NAU f.o 
"on*,iitei, 

transferrirrg thosc rel.c' (rllcr--rl

tlirL t'.)rt.. alreacly bet:tr tiierj in 'r\cr:otllrlabilitY C''ittrls
t ;,,
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h fall bolow ttre threshold of the SOP to other relevant

courts Provided that there is no Prospect of a PB and

the refere ncr: is not isl the advance d stages as ir.rrlicirtcd

irr Pi.rra i2 ti Rauf Bakhsh Kadri 's Case (SuPra! IIS

reprodtrced in lr;rra 38 of this order" (bolcl addetl)

15.Itistober-roteclinperrtr44ascitedabovr:tlretransfertlfa

r,.fercnr-.e to a,other relevant court depends ol.r "it bcitlg leg;ally

pcrmissible". Learnecl cr-'ttrtsel for the petitioners havr-: nol beerr able to

poir-rt out an5, provision itr the NAO which makes such trausler lcgally

pcnnis:';ihlr:. Nor htrve u'c bcen able to llnd such a proviston' Although

ttnc]crS'lt-'(A)NAOtlrcCi'rairn-ratrNABhastlreportlertol'rirnsfcrother

g33g'*llctidingbetclreoti'rerCotlrtstoAccotrntability()ourt'siIthcl'tall

with.irr the jurrsclictron rlf tlie NAo he appe,rrs lr'l harze lto l;rlt:Lt pow(]r t()

tratrsferreferencesalreadyfiledtoothercourts.rlrit:l.rivottlrl

llrcstrmablyhavelorelr.an.retlrechargesincel-hecaserlit-rutlrlrttlta,bt.

prilcc:ecling ulrcter a clil'ferr:nt law and recali any witn':sses alretrtly

exanritrecl.,I.hus,itisclorrbt-[ulwhettrert.hisislelqallypern'rissibltl

under tlle NAO antl pe'rhirps lhc option open in this r(rspect to the

Cl-rairrnan |lAI3, r.rrr tllc :r.-lvice of thc PGA' is to cousidcr l.rirnsterrirlg

ol-rc sucir te$1. casicr t''; another r:ourl anci scc r';h arl- ti-rr: lcg::'l

consequenccs ol- this miry br-; liurthermore' tltc pcl l t'i()llLrrs $"ere t1()t

alrle to point or.rt !.() Lrs iury Anti corflrptiorr tet'islr-i1.iotr LhaLl can

speciticallyproceeclagaitrstprivatepersonsarncl/t,,r.tlt:tl:'tt-iridarl;(irs

tlpposedtopublicoificeholclcrs)ascatrbedonr:it-ri.lAl]casc.si}-sw.ls

helcl by tl,e Hon'ble Suprerrre Court in the case of Abdul Aziz Memon

v NAB (PLD SC 2013 s94)

Even ol.henvise Pal'ar 44 of Amjad Hussain's case lSuprrr) is only

{

{

J l\)

a clireclion 1,o thr: Cherirtnan NAB Lo consider trettr'iii:r't-irlri tlrose

rclcre nces that lla vtr alrr:ady br-.en liletl in Ac<:or'intnl;l lil]' Cr;tt |ts'
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lcl r.rl' t l-r,.' ir.tcllt:ial rl':rlct' trl ,1 hq1- 1'41r'vatlt t:oul'1 s ll

a dircctiot-r'rQ it't-ri'l::f':l''rtrc it ,:zrscs. !t is trl: 1-() tl-rc (''irail lr-r;r;-r NAII

toapplyhisrnincland!.{]ci,.:l-.,ic.ewhetiltlrt'otranslertlrt'rc:t.erenceto

altother Court c,r llot :rrri'rjtct t.o it being legtrlly permissiblu ancl an

allpropriate c.Lse to jr-rstil-r' l'-r trans[er'

1./. 11. is also lrotal-tlc ihilt lhc .lr r,cicial order as per paril 44 rloes not

appiy if ttrere is a prrispcct of a pica bargain ancl the referettc:r: is in thc

aclvatlcedstages;.Assr.rr.l'tsiirceTeifthegpetitiorrsbeforeuSilreirr|he

irdvatrceci sta.ge thr:-; qtlrtld be irrapplicable lor transft:r to ancrthet'

courl Llllcler tirr: Amjad Hussain casc (supr:r-l '*rd shorlld procee<l

i:t:lirrc lhe Acct)r-rnt,rbilit; c'.ol.trt where thy arre curl'r:ntly pending;'

l.S.Witlrregarcltotlreissueofttreorderspasseclbi,t}reLlcrn,ble

littltrr::nre Court. it u'ould appear that a 2 member bench o[ ltre Hon'tlk:

Srtprt:me rJourl. vicic order datect 02'Og-2olb cxpressed its erxtreme

col-Iccrtl that soinc ,rf t-irr: NAB inquiries' investigaLions etnd re{ercnces

wer:e in respe(:t rll relati'''ely rrlinor amolrnts ke<:pir-rg in vicw thc'

rnandate of thc NAR lo pursue mega corruptir-rn cases :rnrl f i'rr:: lllilllncl'

it. which NAB was interpreting S'25 (a) ol'the NAC'] iu 191-1 5 rii

voluntarv retrlrll arrcl tracl iecommended that thc malter- $r' 1'r!'rr'r'r i

bcfore the Chief Justice ol Pakistan lbt passing appropliat.rr {}r'lt1':i tL'

fi;< tl-ris mattcr iLs a Suo Moto petitiou un<lcr A' ltj'+(lr) rrl 1l-re

(.lorrstiturtion. It appea.rs that this matt'er was lrcatcci as Iitto Mol-o Casc

17 ol':lOl.6 r;rrtl on i24-1t)-2Oltl it rvats trLkt:n up b1' a lhree ntenillr:r

llctrcl.roltheFlon'blcStt1-.,t.ctrrcCotrrttreadectbythethctr(,.!lrt:['.lrlsl|tce

Anwar zaneer..iiiluali r,r,'trt'rc;by tite NAB u-alr tesLrairreci irour ''r-r'<lLtil1t

any ofl'er for voluntary rettlrrl utrlC'er S'25(a) NAO'

i

I.t
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e bersis oi lhc Sr-tp!-entc Court taking riil tltrs il;sue ;,rtrri u'itl.t

the expectation that it u,oulcl shortly p€rss a tinal ruling on the

pecur-riary jurisdiction ol NAB alicr considering Amjad llussain's case

(strprat), the relevant. iarv apcl ot,her relevant cases * 1l11plrcr ol stav

rtrclr:rs u,e re passecl b1, Ltris Court in respect ol NAB irrrlr tirir:s,

invcstigations aucl re[r:r,,:trt,-c's initiated or filccl brv NAt', irl the inlerests

ol' jr,istice basecl on the vieu, that er clefinitive order' ()11 thr: issr-tr: of

i.lAIJ's pecuniary jurisclit:tir.ln by tlrc Supreme Cor-rrt truas rtnminctrt' atld

u,t; clicl uot ffant. to prejucli,-:e any jJarty.

'2O. I-lorvcvcr nol withstanding the passage of ilppl-uximatel] six

lnolllhs since the Hon'ble Supreme Court first took tr| this isstrc of

l.iAB's pecunierry jurisdiction we have been specificall-v informg6l l}; [11r.:

NAB rvhich has been aclrnitted bv t-he peLitioners that lhe Ilr:rttr::r has

no( l;een reserved for final orders and with th<': bcut:h l.rrlrt' l.reiug

l:ro]<en following ttrc retirement of the then ci'iicl jusLicrl u''ltrt was

treading the bencil it vvould appear thert, ir, l'i'i1'1i 1;1', 11'1- orr NAB's;

pecurr-riary j urisdictir.rn is pctltetps no lon5ler inr rnil-. r:t' i..

21 . None of the petit.ioners betore us have bc,'it rrhlr: [u pt'rtlt-tt]e it

stay order lrom thc l{on'ble supremc cor.rri- llreveril.ing the

Accountability court.s frorrr proceeding furthet- n'-it]r trtrv reli:rt:ttt;e of

less thln RSIQQM. It rnaty wcll be Lhat some ol thc:tcr.tl-scri ir' iir"rse

-')'t 
,refcrences remain behind bars and may remain So iol' a loutl timc

sirrce statutory baii is ntlL zrvarilrible in NAII (:Llfioh i:rlr itccoitttl o1'the

' .'iefc:retrce being, starTecl
Ur//

I
a
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has ber,:rr proclrrcecl l:clbrl trs prcvenling thr: i'iccoul-ttill-lilit.i collr1.s frolr

irn;ccerling rvith [i-r<: NAB rtrlr:rerit'r:s filecl llelirre tilenr, thai thc deci:;ion

rtl- the Sttpreme ()rtrtrt uii lltis ,r;si-tt: rll;cs not nO!'v' ilpllcalr to l:e st-r

i11:.11i1;1t, t.fiat e-rr:cr.:sir,-i ;lr.r'.- l,r- behind bars whilc tl-tt:ir crrscs atrr:

st;-ryetl, the rerlrirr.riir.'rr1 ,;1 L[-rc Prearrtble'oi tht: NAC) and especiall-y

S 1fr(.r) NAC) to provlde l)-rr','rirr:clitiur-ls frials r.lt)(ler tlrc'NA() arrd tirc'

lerct thal marn-y irlals ilelirlt- tlrc /rccr;urrtrrbriitY Crrulrl:s harvt: contr: ltt it

grincling halt in the Accr:untzLbility courtr; rvhich is nct sctlirlg the

inLerests rtf .irrsLic:e we hereby order that any interim

festr-aining/stay order in connection with any' of the proceedings

relate<I to the above mentioned petitions hereby stands

Iifteel/withdrawn with immediate effect arrd these proceedi.ngs

shall cor:tinu* as per law and as such the retraining/stay orders in

anJi such proceeclings, ineluding the hearing of final argurnents

and announcement of judgments are also hereby lift:ed in this

respect and the Accoultability courts hearing tlte $ialne a!:e'

he-reln1 cltrectecl to continue to immediately proceed'nrith any strch

references pending belbre them which shail lor the avoidance of

any doubt include without limitation the hearing of final

arguments aild- anuouncing .Iudgments.

23. 'Xhc pctiliotls irrr-' disl:oseci rlt-irr the al-xrvc tcl'ttts;

'24 The Chairman NAB [tou,ev(:r is;ltsr, tlii-ecl{.d tn filc lri'lor| l]lis

courl, r,ithin 011e nl(.rl]th a iist oi al1 referel'rc<:s "'hit-i-, h.';'"'r' nt't" 111"t'',

belorc the Accorrr-rtability (loi.ttl.s in thr'1.rr0''-itrr''- ' i;'irrrlir rriti:l oi i)l

,/(.|lh:ittt]inllilr.tir'r'll.rilii'Ir,..,}7o.i.-..]o]ii',;',ilt.r..l,li.,i:i'.'.'',1.,i1,I1-

i
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lcss l-hr,rir I?li1oOM 1lOnp,, rviiir l'(,a::()r'l.\: r,r,hv sttcir relcrr:trcl's have been

r;i,',1

25 The ALlditional IJr:l{isril ari t.:i this C'ottl't shall immediate ly

transtnit. a Copy 0f t.his ()tcir':l r:t> illl .Accottrrt-ahtlil,v C.ourt Jti<igcs irr

Sindh lbr complia.ircc, [l-rc ltcgistreu' of the i{igh L'r.rrrrt of Sindh lbr

clistribulion ajnongsr all the brother .-lrtrlg,es crf d-rc Sliridh f{igh CourL

(l.]ased:rt tl-re principal scait,, berrches :lt- Flyderahact. Sul<l:Llr atld [,ark'lrin),

thc chzrir-nran NAi-1, Pn>ser:trtrtr Gctteral Acr:otrntability NAB' IIG NAB

ilr.;rrat:hil llc NAB rsirikkurl ancl Dl'(-iA NAB l(araclri turd /\DP(}A NAII

ljrrl<l<trr lor compliaJ.lcr: anrl inforrrulliOn ils the C?]S(l l1l.r.y ll(] .

)r-i. Rc[<.rre parting'witi: thi:, orclet''ve are of lhc vte'.v tilat ir is nol

c'olrtr-:r.ry to the ca.sL1 ol Multillne Associates V ,{rdes}rir Corxrasjee

{PI-l) 1995 SC 423) since it-t ihis casc all the ot'd':rr'; 
"viti':i 

i liirl:1 lt"]i1

pusscrJ irr-c s;hOrt. ordcrs t-rl;rtr intcritn natrtrc and il'"' til;liil rlrl(::ili()li i;1

lLris cir.se coilcerllsi thr itrlelpjrt:tatiori of amjad Hussain's case (sripra)

which rvats paSs6'.rl b\, 3 tl6. nrl!-l irr wtiici1 opC oi ris irz[-' S il I!:i li]t'f i- iirld

lhe orclers relr rrccl tc.r ir.y titr-: Hon'i:le Stti;rt:rnc (lrrttrl. Iir arlclit;"rl rrti:;

ort-ler !s:r finiri t>rCtr as opllorsccl irr t.rl'itrg atr jntcri;tr oitic:t"

'ftre oi'ftr-:r, i:i orrier.t:ci tr-. ,r,:lix 1-1ris; trr.rt.lr.:i' irr;' llr';rl-itr11 1;11 ['i1r'sti;t-r
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