IN THE HIGH COURT OF SINDH AT KARACHI

BEFORE:
Mr. Justice Muhammad Shafi Siddiqui

M.A. No. 23 of 2013

Media Un-Limited (Pvt.) Limited
Versus
Pakistan Electronic Media Regulatory Authority

Date of Hearing: 22.03.2018

Appellant: Through Mr. Saalim Salam Ansari Advocate

Respondent: Through Mr. Kashif Hanif Advocate
JUDGMENT

Muhammad Shafi Siddiqui, J.- The appellant is a private limited

company which claimed to have been issued a licence under PEMRA
Ordinance 2002 and Amendment Act 2007 for running and operating
satellite TV channel under the name and style of N-Vibe under
entertainment category on 17.02.2007 having Kamran Tajammul Babar
and Mrs. Nusrat Humayun as its directors. The authority issued a show-
cause notice on 01.02.2013 to the appellant in which it is claimed that
Form 29 and Form-A for the year 2012 reveals that the company in
response to a letter dated 05.12.2012 got one of his directors Mrs.
Nusrat Humayun changed as she claimed to have resigned on 31.10.2012.
The Company then inducted two new directors Mr. Muhammad Hasan
Kashan Tajammul and Muhammad Saleem without prior approval in
writing from the authority. It is claimed in the show-cause notice that
Section 30(d) of PEMRA Ordinance 2002 (Amendment Act 2007) read with

Rule 16(2) of PEMRA Rules 2009 have been violated.

2 In response to show-cause notice and in arguments it is contended
that it is not a major transfer of shareholding as number of shares

transferred were not more that 0.1% of total paid up shares of the






Chairman Mr. Babar Tajammul, therefore, the ownership and

management of the company was not changed.

o

| have heard the learned counsel and perused the material

available on record.

4,

section 30(d) of the Ordinance 2002 which, for the sake of convenience,

The prime consideration of the appellant’s counsel is the effect of

is reproduced as under:-

3
number of shares being held by them. It is immaterial that the existing
chairman or any other director transferred 0.1% of his shareholdings to
the new directors who were inducted. What is important is that two new
directors were inducted who may play a vital role in the management
and decision making and hence for all intent and purposes the
functioning and management of the company was altered by virtue of
induction of two new directors. It is however worth considering for the

authority to probe about the funding used for transferring the shares but

“30. Power to vary conditions, suspend or revoke the
licence.- (1) The Authority may revoke or suspend the
licence of a broadcast media or distribution service by an
order in writing on one or more of the following grounds,
namely:-

il .
(L),
ot LR

(d) where the licensee is a company, and its shareholders
have transferred a majority of the shares in the issued or
paid up capital of the company or if control of the
company is otherwise transferred to persons not being the
original shareholders of the company at the time of grant
of licence, without written permission of the Authority.

i
e

A limited company is operated by its directors irrespective of

that is not the case here.






6. Section 29(1) of the Ordinance 2002 empowered the authority of
such action which may be delegated to any of its officers or its nominee
to carry out inspection which may include SECP record. In terms of
subsection (6) the authority was within the empowerment to impose a
fine up to Rs.1 Million on a licensee who contravenes any of the
provisions of this Ordinance or rules and regulations made therein. It is
not the case of the appellant that they were not under the obligation to
seek such permission as far as change of director of the company is
concerned nor have they agité‘ted that this is not a ground on which the
licence could be suspended 'or‘ revoked. It is otherwise statutory

obligation in terms of Section 30(d) of the PEMRA Ordinance, as agreed.

7. Thus, any violation, le either in terms of licence or
contraventions of the provisions i'ncluding but not limited to 30(d) of the
Ordinance or rules and regulations made thereunder, shall be subjected
to the consequences provided under the Ordinance. For imposition of
fine, the authority, after providing opportunity to licensee may impose
fine as mandated. It is a lessor punishment given to the appellant/
licensee than required under section 30(d) as neither their (appellant’s)
transmission was suspended nor the licence was revoked. As maintained
by Mr. Kashif Hanif, learned counsel appearing for the respondent, that
since it was first contravention of any provision of the Ordinance, ever
since the licence was issued to-the appellant, therefore, they have
imposed a lessor fine/punishment rather than revoking or suspending the
licence as in consequence of which they (appellant) may have suffered

more financial losses.

8. The PEMRA Rules 2009 also caters for such a situation. Rule 16
provides that without prior approval of the authority a licencee shall not
transfer, merge or amalgamate with any other person (entity) any right

conferred under the licence. Sub Rule 2 further provides that without







prior approval of the authority any person shall not transfer or dispose of

his share or interest which he is holding or owning in a company, which
is a licensee. It is perhaps to monitor the funds being used to transfer

shares of the company.

9. Rule 16 in fact is to be framed under section 39 of PEMRA
Ordinance 2002 with approval of Federal Government, keeping in mind
scope of 30(d) in a manner that in addition to above, the functioning and
management of the company should not be allowed to change. In the
instant case it is not a question of transfer of shareholding which may be
less than 0.2% or insignificant or the investigation of funds used, but its
effect is such that it alters the management of the appellant which in
fact is prohibited in terms of Section 30(d) unless otherwise approved by

PEMRA.

10.  This issue was further highlighted in the case of Labbaik (Pvt.)
Limited v. Federation of Pakistan reported in 2016 CLC 575 the relevant

paragraphs 20 and 25 of which is reproduced as under:-

“20. As to the second limb of the argument that once
security clearance has been. obtained then there is no
requirement under the Ordinance or the Rules for
obtaining fresh security clearance. The contention in view
of Section 30 (d) of the Ordinance could not sustain for the
simple reason that the law contemplates security
clearance of the management and not of the company as
company being a fictitious person run by its management
and therefore, on every change in the shareholding of a
company, the investment of the existing management is
taken out and the new management makes investment and
at that juncture the Authority has to ensure that the
security clearance of the new management is undertaken
in order inter alia to find-out as to whether, the funds so
invested in the compdny as well as in payment to the
outgoing directors, are not funded or sponsored by a
foreign government or organization and for this purpose
the security clearance on change of management at every
stage is required. Even Rule 30(d) of the Ordinance, 2002
itself provides that the Authority is empowered to revoke
or suspend the licence of a broadcast media or distribution







13.  In view of the above, | do not find any infirmity and illegality in

the order/letter dated 03.05.2013 except that out rightly a maximum
fine of Rs.1 Million was imposed upon the appellant. Accordingly, since it
was first contravention, as pointed out by respondent’s counsel, fine is

revised and reduced to Rs.500,000/- (0.5 Million).

14.  Misc. Appeal in terms of above stands disposed of al with

pending applications.

Dated: 02.04.2018 Judge
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Muhgmmad Shafl Siddiqui, J.-_v'_Th'e_' aﬁpektanL is a private limited

comp ﬁy which clalmed to hiﬁi& -.b‘een'. issued é licence under PEMRA
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Chairma‘n'Mr. Bébar Tajammul, - therefore, the ownership  and

management of theicompany was not changed.

I 4 | :

| .
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& I have hnarfl the learned counsel and perused  Lthe material
available on record.

4, The prime cbnsfd«:rntlon of the appellant’s counsel {5 the effect of

sectior) 30(d) of the Ordinace 2002 which, for the salw of canvenience,
| .
is reprgduced as unng:r:-

110. Power to vary conditions, suspend or revoke the
[cence.- (1) The Authority may .revoke or suspend the
icence of a broadcast media‘br_d-istribution service by an
drder in wrn‘c:‘;bg on one or more of the foliowing groundsr. :
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(d) where the lIcensee Is a company, and its shareholders
hive transferred a mujm!t‘y' of the shares in the issued or
paid up cnpr'im! of the company or if control of the
campany is ot(rerw!sf’ transferred to persons not beiny the
' or“g’i’na! shareholders of the company at the time of yrant
of H‘cence, without written permission of the Authority,

(2) ... |
(3) S
i ‘
5. A"(im_‘itwd cum&mny Is operated by its directors lrrespective of
'

number of shares being held by them. It is-immaterial that the exlisting

chairman or any other director transferred 0.1% of his shareholdings Lo

the new directors who were inducted. What is important s that two new
| :

directors were Inducted who may play a vital role In the manngement

and decision making Lnnri hence for: all 'intent|nnd purposes  the

functioning and management of the company ‘was allered by virlye of
Induction of two new directors. It is however worth consider ing for the

authority to probe about the funding-used,for'transferring the shares but

that is not the case here.
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6, Section 29(1) of the Ordinance 2002 empowered the authority of

such agction which may be delegé‘}.t"ed to any of its officers or Its nominee

to carfy oul inspdction which may include SECP record. In terms-of
| ) | I
subsecflon (6) lhu'nntlmrlly wiy within the empowerment Lo finpose a

fine up Lo Rs.1 Million on a licensee who contravenes any of the

provisigm_s of this Ordinance or rules and regulations made Lherein. It is
not the case of the E‘lppe{{ant that they were not under the obligation to

.

seek spich permissidn as liv as change of director of the company is
I

cancerped nor lmvé|u\cry agllated that this is not a ground on which the

|
|

licencg could be fl‘l'-;]('llrl(..‘('-. or . revoked, IU 15 olhorwise stalutory

obligation in terms of Section 30(6] of the PEMRA AOr‘dinance, as agreed,

7. .(h"hus,' any I‘\f.-ric:laticm, 1(e -'éither in terms of -licence or
contraventions of tH‘}* prr.)vlﬁ'forl\s ._il_n‘.cluding but not limited to 30(d) of the
Ordinanck or rulmldnd r'(.'p,n'mt.lons-ma;lé thereunder, shall be subjected
to the consequences. provided Iur‘l‘dé_r"the Ordinance. For imposition of
fine, l|m:aullmrity| hfter |)rc;v$rJlng'dpportunity to licensee may impose
fine as ﬁwandated, I Is o lessor pgﬁisﬁ_ment given to the appellant/
licensee than requirletl under séctior,j 30(d). als néithhr thelr la])pellam_t'ﬁ)
transmission was suspended nor the li,ce'nce was revoked. As malntained
by Mrj Kashif 1!anif,\llunlr'l'lml couh‘éelﬁ_a'pbéaring for the respondent, that
since it v}ms first conl_r:w'.'nllmﬂ o‘f,.a'ny provision of h ()rr'li%unu:u, ever
since the licence was ssoed I{S“ tlhe appellant, therolore, they have

imposed a lessor fine/punishment rather than revoking or “:ll!gi}t‘.'l\[!mg the

Licence as in consequence ol which they: (appellinl) miny have suffered

more financinl lossey,

8. The PEMRA Rules 2009 also c_aters'for such a situation. Rule 16

provides that withoul prio approval of the authority a licencee shall not
transfer, merge or amalgamate with any other person. (entity) any right
conferred under thd licence. Suib"Rule 2 further provides Lhat without
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prior aﬁfproval of the authority ar;uy person si_hall not transfer or dispose of

his shafe or interest which he'is hold\ng or'.bwnihg in a company, which

R

is a lictensee. It is ‘pgrhaps _tqfrﬁfomt‘or‘ the funds being used to transfer

_ l :
shares pf Lthe company. Lo
. | : _:
9. Rile 16 in l{n.t i 1o he frameéd -under. section 19 ol PEMRA

O|.'dina&1c.e 2002 wiFh approval of .Fe\derall‘ Government, keeping (n mind
scope }M' 30(d) in a}rij.nnnm' Lthat in ad‘dition to abdve, the 1'unct‘}on‘.ng and
manag;ement of the company, sh,olul.cj not be allowed Lo change. In the
instan| c"_’nse it is HC»} A uestion L)f__l_r;nsfer of shareholding which may be
less than 0.2% m. 1£1r,n_;nilh Wil or ‘l_hqinvestlgaLion ol Tunds used, but its
effect s such that it alters the man:agement of the appellant which in

PEMRA.

10, This issue wirs further \j1igh:(i‘§,hted in the case of Labbalk (PvL.)
Limited v. Federation of rakistan reported in 2016 CLL 575 the relevant

paragraphs 20 and 25 of wlrulc'n;isl;iﬁa'ﬁéodpced as under:

‘ | 4 ‘
W 4200 As to thJ second "lfmb,“of the argument thal once
security clearance has, been. obtained then there 1§ na -
requirement under the -O"rdinanc'e, or the Rules [or
j obtaining [resh security c,te'aﬁdnce.' The contentlon In view
. of Section 30 (d) of the Qrdinance could not sustain for the
simple  redson  that  the law contemplates  securlty
clearance of the unmagemeht and not af the company s
company being a [l titlous. person run by Its management
aned therefore, o every change in the shareholdlng of a
company, the [nvestment of-the existing manoyement s
taken out and the new manaéer’nent makes Investiment and
at that juncture ‘the iﬂqtﬁ'&r"fty has to ensure Ghat the
security clearance of (he. new management [i indertaken
in order nter alla o H‘nd{;}ut as to whether, the funds so
investoed fn the [,tmlpdrlyuasﬂ well as In payment o the
autgoing directors, uré‘nbrt.f..funded or sponsored by a
foreign g'c‘nwmmwnt or, qrgquzation and for this purpose
| the security clearance. .on éh_ahge of managemnent al every
\ stage is rqpuired. Even R_Q(e _IJ,O(dJ of the Ordinance, 2002
itself prov(des that the Authority is empowered to revoke

or suspend' the tlcencez"b;‘;_q:_brfgadcas't media or distribution

~ling
fact is prohibited irf terms of Section30(d) unless otherwise approved by ‘




|

tage is required. Even Rule 30(d) of the Ordinance, 2002 ¢
tself providéf “that the Authority is ,.gm_poWered to revoke .
r suspend the licence of a broadcast media or distribution
ervice in cases where the licensee. is a company, and Its
hareholder Have transferred.a rmajority of the shares In
he issued of _pufd up capital of the company or its control
o person not being the original shareholders of the
-ompany without written permission of the Authority.
sl [t H:‘_{:‘ Clrcomstanres, the " first petition bearing
const. Petil{ion Hoo D JB67 of 2013 belny prenptorn,
wilhout cause and therefore, is dismissed. However, In the
- circumstances, we direct Ministry of Interiar to process the
security c!uﬁ:mnce as per practice in vogue and once the
issue of se{:qrﬁty clearance is finalized either way the
authority would pr"()r.eed in accordance with law. The
second petitipn bearing Const. Petition No. D-3224 of 2015
i allowed Y the afore staled terms."”

‘|
v Similar view was taken by Istamabad High Court in the case of

Independent Newspapers Cot poration (Pvt.) Ltd. v. Pakistan Electronic

Media Regulatory Authority as reported in PLD 2014 Islamabad 07
: | o .

. |
wherein it has been observed as under:-

“13....The above provision of ‘the Ordinance clearly
provides that in cosve of br'édc'h of any provision of
Ordinance, the authority may inflict fine. The contentlon
of the learned counsel for the respondent was that Lhe
waid provision relates to inspection. | am unuble to see eye
: t'gJ eye with _tlhe learned counsel for the simple reason that
e this section itself provides that "any provisions of this

' ' Ordinance’. It shows that this provision fs applicable for
) the entire Ordinance. Before cancelling the licence of Lhe
‘ appellant, this provision has not been kept in view and a

!;rrr'sh order %{ cancellation of licence was passed.

2. in the show-cause notice by referring Lo ';l_ulinﬁ 30(d) ol the
Ordinance 2002 Uu: contiavention was hightighted whereas vide the
impugned letler qﬂfimd 01,05.2013 thé fine was impoused I pursuance of
Sectipn 29(6) of the Ordinance. In -tr‘he_ show-cause notice’ the authority

may have throatened 1o Lake action under sectlon 10 but then since it

was gonsidered Lo be flrst contravention a lessar punishment [n terms of
. 1
Sectipn 29(0) wasl dwarded.




13, Inview of the above | do not fmd any 1nﬂrrmLy and tllegaiity in

the order/le tér dated 03. {}5 2013 except that out rlghtly a nmxlmum

fine of Rs.1 Million was m]posed upon the appellant Accordmgly, slnce tL
was first con ravent\on as pmnlml out by respondent s counsel, fine is

revised and r duced to Rs.SOO,DOO‘/; (0.5 M\lhon). ;

14, Misc,

ppeal in terms of ahove stands disposed ol nlufﬂi) with

| \ /
- ‘
pending a[JpchuLi(ms. | 2w (

1) }(l\ll A ‘:‘ ’“i

Certiticsl to be drue copy, ',-‘ Sd/ MUHAMMAD SHAF 510DIQUI
: ‘ I

2 | JUDGE [
Assint nmm\l'ﬁ ar ijsl[_Wrul S0) ; e .
F\\L.\\\le Auotss i ppeal No 23 ol 'tH l Karneht, dated Bt April, 2074,

L Jeeeldd for infonpation and cnmpliance to:
Vil i”lmli o Electronic Media Authority, Headquarters, having Oftice at 3" floor,Building
Mavve /\um G-8/1, s immln.ul in Doclgion of Authority 1, Nn 10-2(74) STV-2007. -

'i' ' (Abdul Ra&?ﬁ'&?ﬂﬁ%ch)

' & Assistant Registrar (Civil / Writ SB)
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ORDER SHEET
IN THE HIGH COURT OF SINDH AT KARACHI

M.A No. 23 of 2013

Hearing of priority case

1. For orders on CMA No.5160/2013

2. For orders on CMA No0.5161/2013

3. For hearing of CMA No0.5920/2013

4. For hearing of Main Case
14.10.2016

Mr. Kashif Hanif, Advocate for the respondent

Mr. Samar Abbas, Advocate holding brief for Mr. Saalim
Salam Ansari, Advocate for the appellant submits that the latter is
busy before another bench. It appears that the matter has been
pending without any proper hearing since the status-quo was
granted, which primarily relates to imposition of fine and the onus
is on the appellant to show how the imposed fine is unwarranted,
failing which, the fine ought to have been deposited. As last
opportunity, the case is fixed for 10.11.2016 with the caution that

if the counsel for the appellant fails to appear, status-quo would be

vacated. G
JUDGE
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