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Date of hearing: 20.08.2010.
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Ahmed Al M Shaikih J: By this consolidated judgment, we intend to decide
Criminal Appeal No.D-48 of 2009 and Criminal ATA No.D-37 of 2009 as boih have
arisen oui of common judgmeni daied 29.4.2009. passed by leamned Judge, Anti
Terrorism Court, Mirpurkhas in Special Case No.02 of 2008, Crime No.61 of 2605
for offence Ufs 402, 324, 353, 34 P.P.C. & 7(H) of ATA. 19597, by which the
appeilants have been convicted and senienced U's 402 & 34 P.P.C. 1o undergo RI
for 07 vears and fine of Rs.30,000/- cach. In defauli of payvment of fine, they have to
further undergo R.I for 06 months. They were further convicted and sentenced U's
324 P.P.C. io undergo R.I for 10 years and fine of Rs.50,000/- cach. In defauit of
pavment, they have to further undergo R.I for 06 months. The Appeilants were
further convicted and sentenced U/s 353 P.P.C. to undergo R.I for 02 years and fine
of Rs.5000/- cach and in case of default, they have to furiber suffer R.I for 06
months. The appellants have also been convicled for offence U's 7 () of Anti
Terrorism Act, 1697 to suffer R.I for 10 years and fine of Ry, 30,0600~ cach and in
case of default in payment of fine, they have to furiher undergo R.I for 06 months.
All the convictions were ordered to mn concurrently. However, the benefit of
Section 382-B Cr.P.C was extended to them.

The facts given rise to these appeals are ihat on 18.9.2005 SIP Sycd Altal
Hussain Shah, SHO PS Jhudo alongwith his subordinate staff was on patioiling and
during patrolling at about 2325 hours, they received wircless message to ihe cffect

that Abid Hussain Qaimkhani, T.P.O Diglui is available at abandoned brick kiln



RR—

————

\'|l'|‘;“ ‘”nl\ |ﬂ.|(l “I ; neount Y . .
an b e ¢© nict Ome o1 ‘ {
CLoIN - Vbetween ‘I‘C \I.‘l\.‘l)".\ nll“] l‘l)hLb l, aty

g one v > dJdacot -

1“'"]\ "‘:i Ir"z'\: :: \thlli has .l\gn anested, Tollowing which he alongwith police paity
occaded towards ihe . ? :
lT i nu\:‘i" l(::?nmlul .plm,c .mtl lt.'.l-nllul (here at about 2345 hours where
it ssamn Qaimihani alongwith his subordinate staff namely PCs Abbas
Al NMuhammad Shareel and Safdar Ali was present. The TP.O handed over him
one dacoit namely Muhammad Tybal son of Khushi Muhammad by caste Kamboh
v o Navy Chak, near Pangrio Tatuka Tado Bago. District Badin. 1T also handed over
one Kalashankov alongwith one magazine and five live bullets, T.P.O further
informed him that while ihev were on patrolling and reached at the place of
occurrence. suddenly five persons emerged out on road. from bushes, out of them
fwee were identified in the beam of head lights of the vehicle as Iqbai Kamboh.
Sardar Kamboh and Asif Kamboh, while temaining iwo could not be identificd and
they would be able to identify them if seen. All the culprits were armed with deadly
weapons. The culprits pointed and aimed their weapons at ihe police party. The
police personnel got out fiom ihe vehicle and took their positions. Meanwhiie
culprits opened siraight fires upon ihe police party with intention fo commit iheir
murder. Police also fired in iheir defence. However, during the exchange of firing
dacoii Iybal Kamboh feil down on ihe ground whereas rest of ihe accused made their
escape good by taking advaniage of bushes. They arrested Igbal Kamboh alongwiih
K. Complainant was furiher direcied to send further police force as they had to
chase fhe absconding accused. Complainant prepared mashirnama of arrest and
recovery, sealed Kalashankov and builets. On inquiry accused could not produce the
license of the weapon. Later on ihe accused and case property were brought at Police

Siation where complainant/SHO Syed Altaf Hussain Shah lodged ihe F.LR. on

behalf of ihe Staie.
Afier usual investigation conducied by Inspector  Zuifigar  Hussain

Gaimkhani, he submitted chaflan showing the appetlant Muhammad Tybal in custody

while accused fuhammad Sardar, Mubiammad Asif, Muhammad Ashrafl andd Yaseen

Rind were shown as absconders. Formal charge was framed against the appeliants (0

which (hey pleaded not guilty and claimed their trial. Later on a supplementar

chalian was submitted in respect of co-accused Sardar, as such amended charge was
framed. to which all ihie accused persons pleaded not guilty.

To substantiate its case, (he prosceution examined the foliowing witnesses:-

PW-1 SIP/SHG Syed Altaf THussain Shah, PW-2 S.P Abid Hussain
PW-3 ASI Imdad Ali. PW-4 ASI Rasool Bux., PW-5 PC Abbas All,
Abdul Hadi, PW-8 ASI Abdul Majeed.

Qaimkhani,
PW-6 SIP Zulfiqar Ali Gaimkhani, PW-7 PC
PW-5 Inspector Ghulam Farid Jatt and PW-10 Mr. Nadeem Badar Qazi. Civil Judge
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M Kiwvaga Avamilah, Advocate for appellants Mulamimad qbal. Asif and Sardar

1 ! . .

M Che Aflab Ahmed Wanaidh, learned counsel for ihe appellant Ashrafl
contended hat appeliant is innocent and Te has been falsely implicated by the police.
Par feamed counsel, the name of appeltant Astaf did not appear in the F LR, though
PW T PO Abid Hussain Qaimhhani has adwitted in his cross examination that he
and accused Asiual Khaskheli are residing i the same vicinity. While teplving to a
suggestton. be further admitted (hat it is conect (o suppest that T know accused
Whral very well as he is residing in same vicinity. Per leamed counsel, though the
appeilant Ashral was previousty known to PWT.P.O Abid Hussain Gaimkhani as
the PW Abid Hussain and Ashraf Khaskheli are resident of same locality, therefore,
the identification of the appeilant through PW Abid Hussain Qaimkhani has fost its
value and cannot be treated as a valid piece of evidence against the appeilant Ashraf.
Per Tearned counsel, except the so called identification parade, there is no picce of
evidence against the appeilant Ashraf to show any nexus with the alieged occurrence.

Mr. Khwaja Avatuilah, leamed counsel for the appeilants Muhammad Tgbai
and others contended (hat appellants are innocent and they have been implicated in
ihis case by PW Abid Hussain who was T.P.O at the time of occurrence. Per leamed
counscl, PW-1 (Complainant) is not cye witness of the occurrence but his evidence is
of hearsay therefore, same cannot be equated with eye wilness account. Per feamed
counsel, though it is the case of (he prosecution ihat there was exchange of finng
between the police party and the appeflants which continued for 1015 minutes bui
none from the cither side received any injury. Even not a single bulict hit the police
vehicle therefore prosecution case from the very face of it scems 1o be a cock and
bull story and it is nothing but brainchild of PW Abid Hussain. Leamned counsed
further contended ihat per F.LR. the SHO received witeless messape (o the effect
is poing on between (he police party and dacoits but i his

that an cncounter

deposition complainant Altal Hussain Shah stated that when they reached at the

place of occunence. PW Abid Caimthani handed ova him the custody of appellant

Igbal but PW Abid Hussain in his deposition stated (hat aller apprehending the

. y 1 . "y g .
appellant Iybal. other accuscd tan away and then e informed PW Al THussam

Shah. Tt 1s contended that place ol sv called incident iy an abandoned place and far

fiom the residential arca of the people and none amonpst ihe PWy have stated that

accused were available there for committing any offence therelore, ingredients  of

Section 402 and Scction 7 (1) of ATA, 1997 me Dadly missing. He lastly contended



that none amongst the PWs have even received scrateh therefore, Section 324 P.P.C.
is also not applicable to (e facts of the case.
A Shalid Amed Shaikh, AP.G for the Slaic supported the impugncd
Judgment.
Heard leamed counsel for ihe parties and perused the record.

Upon perusal of the depositions and material available on record, it appears
that none amongst the PW have stated in their depositions that appellants were
gathered for the purpose of committing dacoity. However. it is the case of
prosecution that when the police party headed by T.P.O Dighti arived at the place of
oceurrence, five persons duly amed with weapons emerged on the road and made
straight fires upon the police party therefore, it is clear that ingredients of Section
402 P.P.C. are missing. So far recovery of KK from appellant Iybal Jatt is concerned,
in this respect a separate case was regisiered under arms ordinance but he has been
acquitted by ihe trial Court. Tt is pertinent fo mention here that no acquittal appeal
has been preferred against that acquitial order. Thete are also plaring contradictions
in the depositions of PWs in respect of various aspects of the case, pariicularly the
deposition of PW-2 Abid Tussain Qaimkhani creates dent in the entire prosecution
case though the entire prosecution case is based on the testimony of Abid Hussain
Qaimkhani. So far the evidence of PW-1 Aitaf Hussain Shah 18 concemed, same is
not heipful for the prosecution as he was neither eye witness of the incident nor
claimed so. The prosceution case rests on three picees of evidence i.e. Ocular version
fumished by PW Abid Hussain Qaimkhani, recovery of KK from appetlant Igbai and
identification parade of appellant Ashraf. As far agdhe ocular account of the alleged
incident is concerned which is funished by PW Abid Hussain and others, same did
not inspire confidence and also did not appeal to reason because on the one hand it is
claimed that exchange of firing with deadly weapons continued for 10715 minutes
but on the ofher hand it is admiited by P.Ws ihat none from the either side received
cven a scratch what to say about the fire arm injury. Noft only this but it is vay
strange that not a single bullet hit police mobile though ihe same was parked at the
road which was an open place. So far evidence of other PWs is concemed.
admittedly they were the subordinate of PW Abid Hussain, therefore; their evidence
requires corroboration which is badly lacking. As far as the evidence of LO Zulfigar
Hussain Gaimkhani is concerned it appears during investigation, e could not collect
any evidence against ihe appellants. From his deposition it appears that he prepared
the mashimama of wardat which was shown (o him by T.P.O Abid Hussain and
secured some empties and recorded 161 CrP.C statements of the PW. In his
deposition e stated (hat he alongwith his subordinate stafl reached at the place of

occurence at 3-30 aqn. In his cross examination. he stated that he consumed one

hour time ; . . i ' .
I lime in scarching the cptics and preparing mashimama of place of incident.
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However, the mashimama of wardat and recovery of emplics 1eveals (hat

mashimama was prepared at 3-30 hours when hie himself stated that he reached at the
place of occurrence at 3-30 a.m and consumed one hour in scarching (he empties and
preparing mashimama at the place of incident. Naturallv, mashimama would have
been prepared at about 4-30 a.m instead of 3-30 a.m. Therefore, it appears that he has
prepaved the mashimama of wardat and the recovery of emplies at Police Station and
merely fuifilied the formalities in order o strengilien he case. As far as the recovery
of KK from appeliant is concermned, he is alicady acquitted from (hat charge by the
concerned Sessions Judge, as stated above, So far the identification parade of
appeilant Ashraf is concerned, it is already mentioned above that there is admission
on the part of PW Abid Hussain that he and appellant Ashraf are residing in the same
vicinity and appellant Ashraf was known to him previousiy, Now ilie question arises
that why he did noi disclose the name of appeilant Ashiaf to the PW-1 who on his
information regisiered the case. From the deposition of PWs 1 and 2 it appears that
none amongst them iried to follow the culprits who made iheir escape good though
bolh P.Ws on the day of incident were hieading their respective police parties. Such
conduct on the part of senior police officials refiects that in fact no police encounter
fad taken place but a false case was registered which was a cock and bull story.

In view of what has been discussed above, the prosecution has failed to prove
charge against the appellants, ihercfore, ihe conviction and senience recorded by
Trial Court vide judgment dated 29.4.2009 in Special Case No. 61 of 2005 is set
aside and they are acquiited of the cl).’u‘c.

For ihe foregoing reasons, thefapy cals were allowed by pur short order dated

20.8.2610.

JUDGE 27:8-/0



