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JUDGMENT

AZIZ-UR-REHMAN, J.- 	By means of this Constitutional Petition under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 filed on 23rd December 2014, the Petitioners have sought the following reliefs :-

“a).	To set-aside the decision of registration of FIR against the Petitioner No.2.

b).	To set-aside the recovery of Rs.13,000/- (Rupees Thirteen Thousand only) under tenancy agreement, rent per month with amount of increment of 10% from June 2013, till implementation of the decision. 

c).	To declare to handover the peaceful possession of Shop No.3, of Plot No.158-C, measuring 264 Sq. feet of Building No.158-c, situated at Malir Cantt Bazar Area, Malir Cantt, Karachi to Respondent No.1, is without jurisdiction, violative, contrary to the Constitution of Pakistan. 

d).	To declare not to lodge FIR against the Petitioner No.2 and/or to take any coercive measure on the impugned decision of Respondent No.2, dated 11.11.2014, which is coram-non-judice.

e).	Any other relief may be deem fit in the circumstances of the case.

2.	The facts relevant for decision of the instant petition are that the Petitioner No.1 is the real owner of commercial property bearing No.158/C, measuring 120 Sq. Yards situated at Cantt, Bazar Area Malir Cantt, Karachi, which immovable property was purchased by her from one Haji Muhammad Ashraf S/o Abdul Ghani through his attorney viz. Naveed Arshad Ali Khan S/o Arshad Ali Khan [Late], through Sub-Attorney Flight Lieutenant (Rtd) Rao Muhammad Ayub Khan S/o Rao Muhammad Idress Khan through Conveyance Deed of immovable property dated 25.02.2000, vide registration No.478 before Sub-Registrar T-Division III-A, Karachi MF. Roll No.U-5012-109 dated 29.02.2000 [Annexure `P/6` to the MoP]. The Petitioner No.1, was the widow of Late Major Matloob Ali Khan S/o Hashmat Ali Khan, who was the brother of Petitioner No.2 viz. Liaquat Ali Baloch. Upon the death of late Major Matloob Ali Khan, the Petitioner No.2 herein, who is now DSP in Sindh Police got married with Petitioner No.1. 

3.	The Petitioner No.1 with a view to raise/construct a commercial building on the aforementioned immovable property submitted a `building plan` for construction of three shops and two floors. The Building Plan was duly approved by the Malir Cantonment Board vide letter No.MLR/158/C, BA/2002/125, dated 13.09.2002 and thereafter, the landlady in her capacity as a lawful owner got constructed two floors and 3 shops including Shop bearing No.3, measuring an area of 12 + 22 (264 sq feet) on Plot No.158-C which was later on given, on `rent basis` – `Pagri System` to Respondent No.1 at the rate of Rs.50/- per month. [Hereafter referred to as `subject shop`]. The Respondent No.1, consequently paid a sum of Rs.10,00,000/- [Rupees Ten Lacs only] to the owner / landlady [Petitioner No.1 herein] as a `Pagri Amount`. For and in respect of such transaction an agreement of `good will` was also executed between  the Petitioner No.1 and Respondent No.1 on 10.04.2004 [Annexure P/7 to the MoP]. The Respondent No.1, in his own wisdom however, not only avoided to pay the agreed rent to landlady but also sub-let the `subject shop`,  having an area of 264 Sq. feet, situated on Plot No.1 158-C at Cantt. Bazar Area, Malir Cantt. Karachi to some one else, as the Respondent No.1 had then got job in USA. Besides, of not using the `subject shop` taken on rent, the Respondent No.1 also failed and / or avoided to pay the electric/other utility bills in respect of the `subject shop`. For and due to this reason, all the facilities were consequently dis-connected by the concerned authorities. The dis-connected facilities were later on restored with efforts of the Petitioner No.1 however, after payment of all the outstanding bills plus the imposed penalty charges. 

4.	M/s. Bank Al-Habib Limited, sometime in month of October, 2008 had approached Petitioner No.1, for taking the entire premises on rent including the rented out shop No.3. The `subject shop`, at the relevant time i.e. in October, 2008, it is needless to say, was in physical peaceful possession of the Respondent No.1`s nominee/sub-lettee. The Petitioner No.1 landlady/owner of the building interalia  keeping in view the `default in rent` and `non-payment` of the liabilities bills, constrained to request the Respondent No.1, to get vacate the `subject shop`. The Respondent No.1, thus voluntarily agreed to handover the  vacant peaceful possession of the `subject shop`, through his authorized Estate Agent viz. Tahir Mehmood, however, subject to the condition that on the `Pagri amount` of  Rs.10,00,000/- [Rupees Ten Lacs only], having been paid by Respondent No.1/Tenant to the petitioner No.1, the later has to pay Rs.10,000/- [Rupees Ten Thousand only] per month, as `interest`, however,  after deducting the amount of outstanding bills of utility[ies]. The agreed amount in the sum of Rs.10,000/- as demanded by the Respondent No.1 towards` interest / [alleged rent] however, was later on, increased from Rs.10,000/- to Rs.13,000/- [Rupees Thirteen Thousand only]. 

5.	Per demand of the Respondent No.1 and as mutually agreed between the parties, the Petitioner No.1, thereafter, paid to the Ex-Tenant/Respondent No.1, the mutually agreed enhanced amount in the sum of Rs.13000/- [Rupees Thirteen Thousand only] through cheques bearing No.0058499-000 dated 03.02.2008, drawn at UBL Branch, Cantt Bazar, Malir Karachi. Besides, further amounts, at the agreed rate, were also paid/deposited through six Bank`s receipts one each for Rs.13,000/- [Rupees Thirteen Thousand only] of different dates 09.12.2008, 16.01.2009, 21.05.2009, 21.05.2009, 21.05.2009, in the Bank is account of Respondent No.1/tenant [copy of the aforesaid `cheque` and six `Banks’ receipts` are also available on record [Annexures `P/9 and `P/11(a) to P/11(f)`]. The Respondent No.1/ Tenant, despite of receiving such amounts however, after sometime, `ex-facie` with malafide intention and to pressurize, blackmail the Landlady / Petitioner No.1 and her husband / the Petitioner No.2, wrote a letter dated 23.02.2009 to the Bank Al-Habib / the new tenant of the Building including the `subject Shop No.3`, alleging therein that Bank Al-Habib Limited, Karachi, Pakistan, has occupied the `subject shop` un-authorizedly. The said letter was duly replied vide Bank’s letter dated 24.03.2009, interalia asking/advising the Respondent No.1 to get resolve his dispute with Petitioner No.1 / owner of the Building viz. Mst. Zarmad Begum, through the competent Court of law if, still  Respondent No.1, has any grievances in respect of the `subject shop`. The aforesaid letter of the Respondent No.1 reads as follows: 
 

February 23, 2009
To the Chief Executive Officer:

Al-Habib Bank
Karachi Pakistan 

Subject:	Unauthorized occupied the property, Shop No.3, building No.158-C Bazaar Area Malir Cantt. Karachi, Pakistan. 

Respected Sir, 

I am writing to inform you that the bank occupied the aforementioned shop without my authorization if bank have any kind of agreement with someone please provide me a copy of agreement immediately. Legal documents attached for ready reference, and proof. Early action required. 

With regards, 


Sd/-
Mohammad Rafiq Chaudhary
1322 Chordonnay Way,
Livingston, Ca 95334

6.	According to the Petitioner`s version, Respondent No.1/ the then tenant, in actual fact, is in a habit of filing false and fabricated complaints / applications, needless to say, with malafide intention and obviously to cause disrespect, disrepute to the Petitioner No.2 / husband of the Petitioner No.1 and/or otherwise, malign him in eyes of general public and Police Department and that too merely for the reason that the Petitioner No.2, is the husband of Petitioner No.1 / owner of the building including the `subject shop`.  The I.G. Sindh, as averred in the Memo of Petition, on one of such Applications/Complaints ordered inquiry. Resultantly, ASI Sajjad Abbasi of PS  Malir Cantt., in the process of inquiry also recorded the statement of Petitioner No.2. The I.G. Sindh, after inquiry,  found the Petitioner No.2 as innocent and consequently, the Petitioner No.2 was exonerated from the charge `interalia` for the reason that the complaint pertains to a dispute of civil  nature which under law, can only and properly be adjudicated upon by a Civil Court of competent jurisdiction. Likewise, another application / complaint was also made by Respondent No.1 to the Director General, FIA, indeed, with a malafide intention and seemingly aimed to disrepute the Petitioner No.2 in the eyes of Police Department and its` officials. The Director General, FIA, nonetheless, referred the matter to Additional Director General FIA, who upon conducting an inquiry also exonerated the Petitioner No.2 from the charges, leveled against him, by Respondent No.1. 

7.	Apart from the above, daughter of Respondent No.1 viz. Bushra, it appears,  had also made an application / complaint on behalf of her father to the Superior Judiciary against the Petitioner No.2, but according to these Petitioners, this time as well, upon inquiry, conducted by the FIA Department, the Petitioner No.2 was once again exonerated from the charges. Notwithstanding the above, Respondent No.1, herein once again in a drill to dis-repute the Petitioner No.2, submitted an application/complaint against the Petitioners, ex-facie, with a malafide intention and ulterior motives to malign the Petitioners. The complaint dated 14.02.2013, lodged before the learned `Ombudsman` Sindh at Karachi by respondent No.1, and  as having been reproduced  by the Ombudsman, Sindh at Karachi, in its` decision dated 11.11.2014, reads as follows: 
…
“Subject:-	NON-REGISTRATION OF F.I.R AGAINST INSPECTOR LIAQUAT ALI KAHN BLOCH AND HIS WIFE WHO ALLEGEDLY ENCROACHED UPON SHOP OF THE COMPLAINANT REQUEST FOR REGISTRATION OF F.I.R. AGAINST THEM ETC.

THE COMPLAINT 

Mr. Muhammad Rafiq Chaudhry, a resident of the United States of America, in his  complaint dated 14.02.2013, alleged that since November 2008, an Inspector of Sindh Police namely Liaquat Ali Khan Baloch had been illegally occupying his shop No.3, Building No.158-C, Bazar Area, Malir Cantt. Karachi. he further alleged that the accused had leased out the said shop to Bank AL-Habib Limited. On the contrary, Mst. Zamarud Begum, wife of the encroacher,  had served upon him a legal notice through Embassy of Pakistan containing false information that he (the complainant came to Pakistan and handed over the possession of said shop to her (Zamarud begum) on rent (Pagri System). He contested that he had not visited Pakistan during the last 3 years and story had been concocted. He lamented that he had been trying to lodge an FIR against the accused police officer and his wife but to no success due to their influence. He therefore, solicited our intervention in the matter.” [Underlining is mine]. 
…
8.	The Provincial Ombudsman Sindh, at Karachi, after collecting necessary information from SSP District Malir, Karachi and recording statements of the complainant/ Respondent No.1 herein, the Estate Agent viz. Mr. Tahir Mehmood, and I No.2 [husband of the I No.1], came to the conclusion that the I No.2, had not only failed to follow the prescribed procedure but has also mis-used his official position in evicting the tenant from the `subject shop`, situated on Plot No.158-CC, measuring 120 Sq. Yards situated at Cantt. Bazar Area, Malir Cantt. Karachi. The provincial Ombudsman / I No.2, consequently, given the `impugned decision` dated 11.11.2004. Copy of the impugned decision was sent to I through a letter dated POS/476/KHE(B)/121/13/9135 dated 02.12.2014. For ready reference the `operative part` of the `impugned decision` is reproduced herein below:-
…
DECISION
“9. In view of the above, and in exercise of powers vested in me under section 11, Establishment of the Office of Ombudsman for the Province of Sindh Act 1991, I hereby direct the Inspector General of Police, Sindh.
(i) To get an FIR registered against DSP, Liaquat Ali Khan Baloch for fraud (Sec. 420 PPC) trespass (Section 448 PPC) and breach of (Section 405 PPC). 
(ii) To recover from the DSP, Liaquat Ali Khan Baloch, the agreed rent of Rs.13,000/0 per month with annual increment of 10%, since June 2013 till implementation of the orders contained in paragraph (iii) of this decision. 
(iii) To direct the accused DSP to handover peaceful vacant possession of the shop in question to the complainant. 
(iv) Compliance be reported to me within 60 days hereof. 
…


9.	The I herein, feeling aggrieved and dis-satisfied with decision of the Ombudsman Sindh, at Karachi, have thus challenged the same by way of filing the instant Petition mainly on the ground that the Provincial Ombudsman/I No.2 besides, having `no jurisdiction` has passed the impugned decision which according to the I is not only against the law but also `coram non-judice`, as the Ombudsman Province of Sindh at Karachi, could not assume and / or otherwise, can exercise jurisdiction viz-a-viz a dispute of `civil nature` between the private parties which on the face of record is beyond the jurisdiction of I No.2/Provincial Ombudsman.

10.	 Upon filing of the above Petition, when the same came-up before the I on 24.12.2014 then while, issuing notice to the I and Advocate General Sindh, the operation of the impugned decision dated 11.11.2014 [Annexure `P/1` to the MoP] was suspended/stayed. The relevant part of order dated 24.12.2014 for ready reference is also reproduced here-in-below : -
…
“3&4).		Learned counsel for the I contends that I No.1 is the legal and lawful owner of the property bearing No.158-C, measuring 120 Sq. Yards consisting upon three shops and two floors, Malir Cantonment Board, Karachi vide registered conveyance deed dated 25.02.2000, photocopy of the same is enclosed as Annexure `P/6` at page-43 alongwith MoP. Learned counsel for the I contends that I No.1 rented out shop No.3 of the subject building to I No.1 vide agreement dated 10.04.2004 executed between the I No.1 and I No.1. However, I No.1 shifted to USA and not paying the rent as agreed between the I No.1 and I No.1 as per agreement referred to above. Therefore, I No.2 and I No.1 agreed the vacation of the aforesaid shop on the condition that the I will pay Rs.13,000/- per month to the I No.1 as interest on security deposit. As per learned counsel for the I, the said shop voluntarily vacated and handover the possession thereof by the I No.1 through his agent and in the month of October, 2008, the same was rented out to M/s. Bank Al-Habib. The said shops are still in possession of the M/s. Bank Al-Habib, however, the I No.1 with malafide intention and in calculated manner pressurized the I No.1 i.e. by filing complaint against the I No.2. Per learned counsel, the I No.2 without having jurisdiction took the cognizance, entertained the complaint and has passed the impugned order dated 11.11.2014. According to the learned counsel for the I, the decision of the learned I No.2 is against the law.  [Underlining is mine].

Be that as it may, issue notices to the I and Advocate General Sindh for 14.01.2015. Till the next date of hearing, the operation of the impugned decision dated 11.11.2014 [enclosed as Annexure `P/1` at page-15 alongwith MoP] stands suspended/stayed.” 
…
11.	Upon service, the I No.1, filed his `counter affidavit`, wherein interalia, the maintainability of the instant petition was challenged on the ground that the decision of learned Ombudsman dated 11.11.2014 [Annexure P/1 to the MoP], is appealable before the Hon`ble Governor Sindh in terms of the Section 32 of the Establishment of the office of Ombudsman for the Province of Sindh Act, 1991 [Act I of 1991] and since, such `appeal` / `representation` has already been filed by the I No.2, as such, the instant petition besides, being not maintainable in law seems an attempt on the part of the I to pressurize the I No.1. Further, the I No.1 herein as alleged by I, have `no locus standi` and / or otherwise, can claim any `cause of action` for filing of the instant Petition. Moreover, the I, at the same time for same grievance, cannot rely upon two forums. Per I No.1’s stand, the instant petition as `framed` and `filed` besides being not maintainable in law is liable to be dismissed in limine. 

12.	The Assistant Advocate General Sindh, in response to the instant petition has also filed `parawise comments` on behalf of the I No.2, wherein, the I No.2 has  not only strongly defended the `impugned decision` of learned Ombudsman dated 11.11.2014 but has also made a prayer for dismissal of the instant Petition. Per `comments` of I No.2, since, the `impugned decision` of the learned Ombudsman Sindh, at Karachi, is appealable before the Hon`ble Governor Sindh, in terms of Section 32 of the Establishment of the Office of the Ombudsman for the Province of Sindh Act, 1991 [Act I of 1991], as such, the jurisdiction of this I under Article 199 of the Islamic Republic of Pakistan 1973, cannot be invoked and/or exercised. Per stand of I No.2, under Section 32 of Act 1991 [I of 1991], any person aggrieved by a decision / order of the Ombudsman can, within a period of thirty days, make / file proper `representation` to the Hon`ble Governor Sindh, who thereupon, may pass an appropriate order as he deems fit.

13.	Lastly, on 27.04.2016, when the above petition came-up before the I then we heard Mr. Zahid Khan,  learned counsel for the I, Mr. Waseem Ahmed Memon, learned counsel for I No.1 and Mr. Miran Muhammad Shah, Addl. Advocate General Sindh, at length and also gone through the available on record minutely with their valuable assistance. 
14.	Per Mr. Zahid Khan, learned counsel for the I, the `impugned decision` dated 11.11.2014 [Annexure `P/1` to the MoP], passed by the learned Ombudsman Sindh, at Karachi, besides, being without jurisdiction is also `corum-non-judice` as according to Mr. Zahid Khan, the learned Ombudsman Sindh,  at Karachi, has wrongly assumed the jurisdiction viz-a-viz a dispute of civil nature between the I No.1 and I No.1. Moreover, the I No.2, who is the husband of I No.1 has done/committed no wrong in his `official capacity` as such, the case of the I in no manner falls within the scope of `Mal-administration` as alleged by the I No.1. Mr. Zahid Khan, learned counsel for the I next urged, that the learned Ombudsman/Respondent No.2, has in fact absolutely failed to understand the nature of `controversy` between Petitioners and Respondent No.1. Per learned counsel  `ex-facie`,  the dispute between the parties, as is evident from record, was/is a dispute of civil nature, which under law, can only and properly be adjudicated upon by a Court of `civil jurisdiction` and not by `Ombudsman` Sindh at Karachi as has been done in the case in hand. In this regard interalia a reference was made to the statement of Estate Agent namely Mr. Tahir Mehmood, recorded during the proceedings before learned Ombudsman Sindh at Karachi. In the statement of the Estate Agent of Respondent No.1, recorded on 30.04.2014, it was specifically stated as follows:-
“…….that Mr. Muhammad Rafiq Chaudhry, who had been residing in the United States, handed over to him, his shop No.3 situated at Building No.158-C, Bazar Area, Malir Cantt., Karachi for letting it out. According to him Mr. Muhammad Rafiq Chaudhry had taken the said shop on “Pagri” system from Mst. Zamurad Begum. He added that Mr. Liaquat Ali Khan Baloch told him that he wanted to let out his building to Bank Al-Habib and if the whole building including complainant’s shop be let out, a handsome rent could be earned. As such he conveyad the whole matter to Mr. Muhammad Rafiq Chaudhry. Mr. Liaquat Ali Khan Baloch also talked to Mr. Muhammad Rafiq Charudhry, and it was agreed that Mr. Liaquat Ali Khan Baloch would pay Rs.13,000/- per month to the complainant as rent of his shop through the Estate Agent. So he (the Estate Agent) handed over the said shop to Mr. Liaquat Ali Khan Baloch. Accordingly cross cheque of Rs.13,000/- in favour of Mr. Muhammad Rafiq Chaudhry for the period from December, 2008 to May, 2009 was given to him, which he deposited in the bank account of Mr. Muhammad Rafiq Chaudhry. However, subsequently, Mr. Liquat Ali Kahn Baloch refused to pay rent and wanted him to ask Mr. Chaudhry to take his “Pagri” (amount of goodwill) back and return his shop. [Underlining is ours].  

15.	From the above, it is quite evident that the `vacant possession`of the `subject shop`, was given back to the landlady/Petitioner No.1 in the year, 2008 through his authorized Estate Agent viz. Mr. Tahir Mehmood. The `subject shop`, it is worth to note,  was admittedly let out by the Petitioner No.1 [wife of Petitioner No.2] to Respondent No.1 under `Agreement of goodwill` dated 10th April, 2004 [Annexure `P/7` to the MoP]. The Petitioner  No.1, who is the `lawful owner` of entire building later on and admittedly has rented out the entire building including the `subject shop` to Bank Al-Habib Ltd under Agreement of Lease dated 31.10.2008 [Annexure `P/4` to the MoP]. In this regard being relevant the letter of Petitioner No.2 dated 25.05.2014 as having been referred to in `para 7` of the `impugned decision` [Annexure `P/1` to the MoP] and also reproduced therein, by the learned Ombudsman, reads as follows:-  
“……..that his wife namely Zamarud Begum owned the property viz. Plot No.158-C, Malir Cantt. Karachi, which included shop No.3 in question. He further added that the said shop had been rented out to Mr. Muhammad Rafiq Chaudhry against Rs.1,000,000/- @ rent of Rs.50/- per month excluding utlity bills, etc. through an agreement of Goodwill/ `Pagri’ dated 10.04.2004, signed by his wife and the Complainant. The tenant, however, failed to pay the monthly rent, electricity charges and water charges due to which electricity connection was disconnected on different occasions and the same were got restored by them upon payment of surcharge. However, on their request, the tenant arranged to hand over the possession of the said shop through an Estate Agent, Tahir Mehmood and the possession of the shop was handed over on the condition that the fixed deposit would be returned to the tenant within one year after deduction of outstanding rent and utility bills, to which the tenant agreed on the condition that by the time fixed deposit was refunded to him, an amount of Rs.10,000/- per month, would be paid to him. However, that the said amount later on increased to Rs.13000/- by the tenant. The payment @ Rs.13,000/- per month was made to the tenant on 5 occasions and over and above the above amount payment of Rs.6000/- was also made to the said Estate Agent as commission. Thus the Agent handed over peaceful vacant possession of Shop  on 03.12.2008, on behalf of the said tenant. As such the premises was rented out to Bank Al-Habib under Agreement of Lease dated 31.10.2008. Thereafter, the tenant started blackmailing them claiming himself to be the owner of the property due to which the payment of Rs.13,000/- P.M. was stopped. He added that the amount of fixed deposit i.e. Rs.1,000,000/- was liable to be paid by them to the tenant but for the purpose, he was required to give them a proper receipt mentioning therein that the would never claim the ownership of the said property in future and would never lodge any such frivolous complaint(s) against them in future. He also quoted the gist of certain cases to establish/prove that a property rented out on goodwill/Pagri basis would not entitle the tenant to become its owner but legally he would only be a tenant.”  [Underlining is ours]

16.	Conversely, Mr. Waseem Ahmed Memon, learned counsel for the Respondent No.1 and Mr. Miran M. Shah, Addl. AG Sindh, vehemently opposed the maintainability of the instant Petition by submitting that the `impugned decision` of the learned Ombudsman [Annexure `P/1` to MoP] since, is appealable before the Hon`ble Governor Sindh under Section 32 of the Establishment of the office of the Ombudsman for Province of Sindh, Act, 1991 [Act 1 of 1991], as such, the jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 cannot be invoked and/or otherwise, exercised viz-a-viz the matter in hand. Per Respondents’, the Petitioner No.2/husband of the  Petitioner No.1, since, has already availed the available `alternative remedy` by way of filing the `REPRESENTATION` before the Hon`ble Governor Sindh, as such, on this score as well, the instant petition as `framed` and `filed` besides, incompetent in law, is not maintainable. In their arguments Mr. Waseem Ahmed Memon, learned counsel for the Respondent No.1 and Mr. Miran Muhammad Shah, Addl. Advocate General Sindh, placed reliance on Sections 29 and 32 of the Act, 1991 (I of 1991]. For ready reference both the said Sections of Act I of 1991 respectively, are reproduced herein as below:-
“29.	Bar of Jurisdiction.---No court or other authority shall have jurisdiction:
(1)	to question the validity of any action taken, or intended to the taken, or order made, or anything done or purposing to have been taken, made or done under this Act; or 
(2) 	to grant an injunction or stay or to make any interim order in relation to any proceedings before, or anything done or intended to be done or purporting to have been done by, or under the orders or at the instance of the Ombudsman. 
32. 	Representation to Governor.--- Any person aggrieved by a decision or order of the Ombudsman may, within thirty days of the decision or order make a representation to the Governor, who may pass such order thereon as he may deem fit.”

17.	Lastly, Mr. Waseem Ahmed Memon, learned counsel for Respondent No.1 and Mr. Miran Muhammad Shah, learned Addl. Advocate General Sindh while, concluding their arguments prayed that the instant Petition as being not maintainable under law, is liable to be dismissed with cost, interalia, for the reason that the `impugned decision` warrants no interference of this Court much-less, under the jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 as the `impugned decision` [Annexure `P/1` to the MoP] passed by the learned Ombudsman, is not only lawful but also has been passed under the proper exercise its` jurisdiction.




18.	Heard.

19.	As far as, the question of maintainability of the instant petition is concerned, the Petitioner No.2, no doubt, has already filed a `REPRESENTATION` under Section 32 of the Establishment of the Office of Ombudsman for Province of Sindh, Karachi Act, No.1 of 1991 [I of 1991], before the Governor Sindh and, of course, it is still pending for `decision` before the Governor Sindh, but merely for and on that account , it cannot be urged that filing of the instant Petition under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 is either incompetent in law and / or otherwise, the same is  not maintainable interalia for the reason that the `dispute` / `controversy` involved, is not only of `civil nature` but also pertains to the `year, 2008`. At this point of time, it is also important to note, that as per Section 10(3) of the Act 1991 [Act I of 1991 a Complaint shall not be made later than `03 months` from the date / day on which the person aggrieved for the 1st time has notice of the matter alleged in the complaint. Moreover, the Complaint made before the learned `Ombudsman` is also not `solemn affirmation` or `oath` as required under Section 10 (1) of Establishment of the  office of Ombudsman for the Province of Sindh, Act 1991 [I of 1991]. For ready reference, Section 10 (1) & (3) of Act I of 1991 is reproduced herein below:
…
10. 	Procedure and Evidence.---(1) A complaint shall be made on solemn affirmation or oath and in writing addressed to the Ombudsman by the person aggrieved or, in the case of his death, by his legal representative and may be lodged in person at the office or hand over to the Ombudsman in person or sent by any other means of communication to the office. 
(2)	…
	(3) 	A Complaint shall be made not later than three months from the day on which the person aggrieved first had the notice of the matter alleged in the complaint, but the Ombudsman may conduct any investigation pursuant to a complaint which is not within time if the considers that there are special circumstances which make it proper for him to do so.

20.	In the case in hand, no `special circumstances, as referred in sub-section 3 of Section 10 of Act 1 of 1991 has been mentioned by the learned Ombudsman while exercising its` jurisdiction on the complaint filed by Respondent No.1 later than 3 months` time. Moreover, the issue pertaining to the existence of any relationship of `landlord` and `tenant` and/or the alleged claim of Respondent on the basis of `Pugri amount` could not be properly adjudicated upon without resolution of said controversy.  In view of this as well the `impugned decision` of the learned `Ombudsman`, seems `coram non judice`. The Phrase `coram non judice` has been defined in Wharton's Law Lexicon Fourteenth Edition at page 260 as follows: -
"Coram non judice" (in presence of a person not a Judge). When a suit is brought and determined in a Court which has no jurisdiction in the matter, it is said to be coram non judice and the judgment is void."
From the above it is manifestly clear that any indictment or sentence passed by a Court which has no A authority to try an accused of that offence, is clearly in violation of the law and would be a nullity on the basis of doctrine of coram-non-judice.”

21.	Moreover, from record, it is also evident that the Petitioner No.2, who is the husband of Petitioner No.1/landlady has never performed any action in his `official capacity` which as alleged may come within the scope of `mal-administration`. Ex-facie, the role, if any, played by the Petitioner No.2, was/is in his private capacity i.e. as husband of the Petitioner No.1 and not more than that. The `object` for which the office of `Provincial Ombudsman` has been created `ex-facie`, is not intended to give any powers to the Provincial Ombudsman for and/or to interfere in the matters of civil nature.  Manifestly, the appointment of Provincial Ombudsman under Act No.1 of 1991, is only to diagnose, investigate, redress and rectify any injustice done to a person through mal-administration on the part of any `agency` or any of its` officers or `employees`. The preamble to the Act 1 of 1991 as well as Section 2 thereof being relevant are reproduced hereinbelow :-
“Preamble.---Whereas it is expedient to provide for appointment of the Provincial Ombudsman to diagnose, investigate, redress and rectify any injustice done to a person through mal-administration; 
It is hereby enacted as following:- 
1.	Short title, extent and commencement.---(1) This Act may be called the Establishment of the Office of Provincial Ombudsman for the Provincial of Sindh Act, 1991. 
(2) 	It extends to the whole of the Province of Sindh. 
(3) It shall come into force on and form 14th August, 1991. 
2.	Definitions.---In this Act unless there is anything repugnant in the subject or context:- 
(1) "Agency" means a Department, Commission or office of the Provincial Government or a statutory corporation or other institution established or controlled by the Provincial Government but does not include the High Court; 
(2) 	"Mal-administration" includes:- 
(i) 	a decision, process, recommendation, act of omission or commission which:- 
(a)	is contrary to law, rules or regulations or is a departure from established practice or procedure, unless it is bonfire and for valid reasons; or 
(b)	is perverse arbitrary or unreasonable, unjust, biased, oppressive, or discriminatory; or 
(c)	is based on irrelevant ground; or 
(d)	involves the exercise of powers or the failure or refusal to do so, for corrupt or improper motives, such as, bribery, jobbery, favouritism, nepotism and administrative excesses; and 
(ii) 	neglect, inattention, delay incompetence, inefficiency and ineptitudes, in the administration or discharged of duties and responsibilities; 
(3) 	"Office" means the office of the Ombudsman; 
(4) 	"Ombudsman" means the Ombudsman for the Province of Sindh appointed under section 3; 
(5) 	"prescribed" means prescribed by rules made under this Act,
(6) 	"public servant" means a public servant as defined in section 21 of the Pakistan Penal Code, 1860, and includes a Minister, Adviser, Parliamentary Secretary and the Chief Executive, Director or other officer or employee or member of an Agency; and 
(7) 	"staff" means employees or commissioner of the Office and includes co-opted members of the staff, consultants, advisers, bailiffs, liaison officers and experts. 3.”

22.	The `preamble`, it is worth to mention herein is a gateway to any statute for and to discover its` object, scope and purpose. In the case in hand since, the dispute involved is of a `civil nature` as such, could not have been be looked into by the learned Ombudsman under its` jurisdiction conferred on him under the provisions of Act I of 1991. The word `jurisdiction` has been defined at page 925 of Volume II of 1962 of Prem’s judicial Dictionary as follows:
"Jurisdiction.--- The word "jurisdiction" (jus dicore) is a term of large and comprehensive import, and embraces every kind of judicial action upon the subject-matter, from finding the indictment to pronouncing the sentence. To have jurisdiction is to have power to inquire into the fact, to apply the law and to declare the punishment, in a regular course of judicial proceedings. Shaw, C.J., in Hopkins v. Commonwealth 3 Metc. (Mass) 462 said "jurisdiction in Courts is the power and authority to declare the law; the very word in its origin really imports as much. It is derived form "Juris" and "dico"--- I speak by the law" -- and that sentence ought to be inscribed in living light on every tribunal of criminal power. It is the right of administering justice through the laws" by the means which the law has provided for that purpose". Mills v. Commonwealth, 13 Pa. 627, 630. But jurisdiction does not depend upon the sufficiency of the complaint. If the Court has jurisdiction of the parties and of the subject-matter, that is enough. "Jurisdiction" is the power to hear and determine the subjectmatter in controversy between the parties to a suit. If the law confers the power to render a judgment or decrees, then the Court has jurisdiction." [Underlining is ours]

23.	Moreover, it is also significant to note, that the `impugned decision` [Annexure `P/3` to the MoP] passed by the  learned Ombudsman is without giving of any opportunity of hearing to the Petitioner No.1 lady [owner of the entire building including the `subject shop`] as well as Bank Al-Habib Limited [the `new tenant` of the entire building including the `subject shop` since, the year, 2008], which on this score as well is not only against the `principles of natural justice` but also has been passed in violation of Article 10-A of the Constitution of Islamic Republic of Pakistan, 1973. Besides, Respondent No.1 herein, upon vacation of the `subject shop` in the year, 2008 had also accepted and received an amount of Rs.13,000/- per month as `interest` [`alleged rent`] on the `Pugri amount`,  mutually agreed between the landlady/Petitioner No.1 and Respondent No.1 herein. In view of this position also learned Ombudsman could not have exercised its` jurisdiction. Rather parties before him should have directed  for settling their dispute of civil nature before a civil Court of competent jurisdiction viz-a-viz the `Pugri amount` and/or `interest` of Rs.13000/- per month as claimed and payable thereon. In any event, it is not a case of `mal-administration` as defined in Act I of 1991.  Indeed, Respondent No.2 [Provincial Ombudsman Sindh] in terms of Section 9 of Establishment of the Office of Ombudsman Sindh Act, 1991 [Act 1 of 1991] has jurisdiction to undertake any `investigation` into any `allegation` of `mal-administration` on the part of any `agency` or any of its` `officers` or `employees` but in any event it does not confer jurisdiction on the Ombudsman in respect of matter of civil nature between the parties as the case in hand is. Being relevant part of Section 9(1) is reproduced herein as under :-
…
“9.	Jurisdiction, functions and powers of the Ombudsman:-

(1)	the Ombudsman may, on a complaint by any aggrieved person, on a reference by the Governor or the Provincial Assembly, or on a motion of the Supreme Court or the High Court made during the course of any proceedings before it or his own motion, undertake any investigation into any allegation of mal-administration on the part of any Agency or any of its officers or employees…

24.	Also it is important to note that after incorporation of Article 10-A in the Constitution of Islamic Republic of Pakistan, 1973 [i.e. through 18th Amndt] a `fair trial` and `due process` now has become a fundamental right of every person. The protection of law and/or to be treated in accordance with law has now become an inalienable right of every Pakistani.  No action detrimental to the `life`, `liberty`, `body`, `reputation` or `property` of any person, under the Constitution of Islamic Republic of Pakistan, 1973, is permissible save and except in accordance with law. All citizens of Pakistan, no doubt, under law, are entitled to have equal treatment as well as protection.  Of course, under law, one cannot be denied and/or deprived of their legitimate right by violating law of natural justice. Any order passed or action/proceedings taken by any forum/authority that is to say in  violation of `fair trial` and `due process` no doubt would be null and void.  For ready reference Article 10-A of the Constitution of Islamic Republic of Pakistan, 1973 is reproduced as under :-
“10-A,	Right to fair trial---For the determination of his civil rights and obligations or in any criminal charge against him a person shall be entitled to a fair trial and due process.”

25.	On the aforesaid aspect of the matter the relevant observations from the cases of [a] SHABIR AHMED v. KIRAN KHURSHEED & Others [2012 CLC 1236] and [b]. BABAR HUSSAIN SHAH & ANOTHER v. MUJEEB AHMED KHAN & ANOTHER [2012 SCMR 1235], wherein it was held as under : -
…

[a].	“Article 10-A, morphs Article 4 into a more robust fundamental right, covering both substantive and procedural due process. While substantive due process provides a check on legislation and ensures the protection of freedoms guaranteed to a person under the Constitution, procedural due process, which concerns me here, provides that `each person shall be accorded certain ‘process’ if they are deprived of life, liberty or property---The question then focuses on the nature of the ‘process’ that is ‘due’. The government always has the obligation of providing a neutral decision maker one who is not inherently biased against the individual or who has personal interest in the outcome”. Due process is now available to every person as a fundamental right and underscores procedural fairness and propriety in determining his civil or criminal rights. The procedure adopted in determining the rights of the parties must at every step pass the test of fairness and procedural propriety and at all times must honour the law and the settled legal principles. Article 10-A is not limited to a judicial trial in its strict sense but requires fairness from any forum which determines the rights of a person.”  [Emphasis and underlining are mine].
….

[b]. 	“11.….Although from the very inception the concept of fair trial and due process has always been the golden principles of administration of justice but after incorporation of Article 10-A in the Constitution of the Islamic Republic of Pakistan, 1973 vide 18th Amendment, it has become more important that due process should be adopted for conducting a fair trial and order passed in violation of due process may be considered to be void.” [Underlining is mine].
….

26.	Apart from the above, if, Section 9 of Act ` of 1991 [Act 1 of 1991], is read in juxtaposition of Section 2 of the said Act, then it becomes quite clear therefrom that learned `Ombudsman` has no jurisdiction in respect of a dispute of civil nature, i.e. viz-a-viz recovery of the `Pugri amount` and `interest` payable thereon, if any,  and / or the `alleged claim` of ownership the Respondent No.1 in respect of the `subject shop` on the strength of `Pugri amount` paid to the Petitioner No.1. As far as the Petitioner No.2 is concerned no doubt he is a police officer but on the face of record he has done no wrong in his official capacity. As such, his role, if any, does not fall within the ambit of `mal-administration`. This position is also evident from the following letters of FIA dated 19.06.2013 and 06.08.2013 : -  
A.	
OFFICE OF THE DIRECTOR 
FEDERAL INVESTIGATION AGENCY
SINDH KARACHI

No.FIA/DSK/M,Q-34/2012/CBCK/B-11033			        Dated:06.08.2013.

		The Additional Director,
		FIA, Commercial Bank Circle, 
	Karachi

Subject:	ENQUIRY NO.34/2012 OF FIA, C.B.C., KARACHI.

		Please refer to your office letter No.FIA/CBC/ENQ-34/2012/2144-45 dated 23.05.2013 on the subject noted above. 

		Enclose please find herewith a Letter No.FIA/HQ/AD/C&I/KE-2/2012/577 dated 19.06.2013 of Assistant Direct, C&I Cell, FIA, Headquarters, Islamabad in intimating there that the matter has been closed by the competent authority as recommended by you.


Sd/-
(Muhammad Anwar)
ASSISTANT DIRECTOR-II
FOR DIRECTOR
B.

OFFICE OF THE DIRECOTR GENERAL 
FEDERAL INVESTIGATION AGENCY 
HQRS, ISLAMABAD

No.FIA/HQ/AD/C&I/KE-2/2012/577				Dated:19.06.2013.

		The Director FIA,
Sindh Zone,
Karachi 

Subject:	COMPLAINT OF MRS. BUSHRA CHAUDHRY REGARDING ILLEGAL OCCUPATION OF PROPERTY ENQUIRY NO.34/2012 OF FIA, CBC KARACHI.

	Please refer to your letter office letter No.FIA/DSK/ENQ-34/2012/CBCK/A- on the aforesaid subject noted above. 
	
The matter has been closed by the competent authority as recommended

This issues with the approved of COS/Director General FIA. 

Sd/-
(Assistant Director)
C&ICell
For Director General/FIA

27.	On the point of pendency of `representation` and `maintainability` of the Constitution Petition under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973, against an order/decision of a Court/Tribunal/Authority and Ombudsman, reliance can be placed on the cases of [i]. STATE LIFE INSURANCE CORPORATION OF PAKISTAN V. WAFAQI MOHTASIB, FEDERAL OMBUDSMAN SECRETARIATE, ISLAMABAD AND ANOTHER [2000 CLC 1593]  and [ii]. FARMAN ULLAH KHAN V. AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN THROUGH MANAGER, TANK BRANCH, DISTRICT TANK AND 2 OTHERS [PLD 2000 Peshawar 10], wherein on the aforesaid aspect of the matter it was observed as follows:-
i.	7….	It was lastly urged that the petitioner has already made a representation against the impugned order before the President of Pakistan in terms of Article 32 of the Order, which remains undecided so far. Be that as it may, we are of the view that making of a representation to the President for review of an order made by Wafaqi Mohtasib per se, would not oust the extraordinary jurisdiction of this Court under Article 199 of the Constitution. Reference to Habib Bank Ltd. v. Pak Industries Promoters (Pvt.) Ltd. PLD 1996 Kar. 218 in the circumstances is, therefore, completely misconceived and of no avail to the contesting Respondent.
ii.	13. It is also a settled position of law that if an order is passed by any Court, Tribunal or authority in violation of law and without lawful authority, the same can very conveniently be questioned in the Constitutional jurisdiction of this Court under Article 199 of the Constitution, and to remedy any mischief arising out of such illegal order. [Underlining is ours]

[bookmark: _GoBack]28.	No doubt, Section 29 of the Act 1991 [Act 1 of 1991] bars the jurisdiction of Court but that is in respect of `valid order` and not an order having been passed without jurisdiction and/or under the colourable exercise of jurisdiction. The learned Ombudsman, in a pure controversy of civil nature could not have extended its` jurisdiction in respect of the persons and controversy other than mentioned in Section 9(1) of the Establishment of the Office of Ombudsman for the Province of Sindh Act, 1991 [Act 1 of 1991].  The learned Ombudsman in view of the fact that Respondent No.1 in consideration of handing over the `subject shop` to landlady/Petitioner and upon receiving Rs.13000/- per month as `interest` [alleged rent] on the Pugri amount of Rs.10,00,000/- [Rupees Ten Lacs only] in the years 2008-2009 could not have exercised its` jurisdiction in respect of contractual obligations between the private parties as obviously it was not a case of `mal-administration` of any agency/its` employee as defined in Act 1 of 1991.

29.	For and in view of the above position, the instant Petition was allowed by our `short order` dated 22.04.2016 after having found the same as quite maintainable and competent in law. For ready reference our short order dated 27.04.2016 is reproduced herein as follows 

“For reasons to follow, the impugned decision dated 11.11.2014 passed by the Provincial Ombudsman Sindh is hereby set aside. The petition is allowed with cost of Rs.25,000/- (Rupees twenty five  thousand only) to be paid by Respondent No.1 to Petitioner No.1 within thirty (30) days from today.”

30.	Foregoing are the detailed reasons for our short order dated 27.04.2016 whereby, the instant Petition was allowed with cost of Rs.25,000/-.

JUDGE
JUDGE
Karachi;
Dated		.05.2016
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