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HIGH COURT OF SINDH AT KARACHI
Special Criminal Anti-Terrorism Appeal No.28 of 2014
Confirmation Case No.05 of 2014

		Present:	
			    Naimatullah Phulpoto, J. 
			    Aftab Ahmed Gorar, J.

Appellant:	Nazakat Ali S/o Maqsood Akhtar through   M/s. Mehmood Akhtar Qureshi and Jamshed Iqbal, Advocates 
	
Respondent:	The State through Mr. Muhammad Iqbal Awan, Assistant Prosecutor General Sindh.  

Complainant:	Agha Mashooq Ali through M/s. Muhammad Khan Burriro and Mubashir Ahmed Mirza, Advocates.

Date of hearing: 	09/03/2016
Date of announcement:	09/03/2016

J U D G M E N T

NAIMATULLAH PHULPOTO, J:- Appellant Nazakat Ali son of Maqsood Akhtar was tried by learned Judge, Anti-Terrorism Court-III, Karachi, in Special Case No.27(iii) of 2013 for offences under section 7(a) of the Anti-Terrorism Act, 1997 read with section 302, PPC. After full dressed trial, by judgment dated 31.03.2014 appellant Nazakat Ali son of Maqsood Akhtar was convicted under section 302(b) PPC, read with section 7(a) of the Anti-Terrorism Act, 1997 and sentenced to death, however, death sentence was subject to confirmation of this Court. Accused was directed to pay compensation of Rs.500,000/-. In case of default in payment of fine, he was ordered to undergo imprisonment for two years. Compensation was ordered to be paid to the legal heirs of the deceased. Moveable and immovable property of the appellant was also forfeited to the Government. Trial Court made reference to this Court for confirmation of death sentence as required under section 374, Cr.PC. Appellant has challenged the conviction and sentence recorded by the trial Court. By this judgment, we intend to dispose of above numbered Special Criminal Anti-Terrorism Appeal as well as reference made by trial Court for confirmation of death sentence. 
2.	Brief facts of the prosecution case as disclosed in the F.I.R. are that on 09.04.2013 at 2130 hours, Agha Mashooq Ali received a call made by his friend, namely, Muzzamil, complainant was inquired about Car No.KG-467, complainant replied that said car belonged to his brother Agha Assadullah, S.H.O. Preedy. It was informed to the complainant that firing has been made upon the said car and a police officer was lying injured in the car. Thereafter, it is stated that complainant asked Muzzamil Hussain that he wanted to talk to the police official present around the car. Thereafter, complainant talked to appellant, the gunman of deceased S.H.O. Agha Assadullah, who was present at the scene of occurrence. Complainant was informed that bullet hit to S.H.O. and he has been taken to the hospital in the police mobile. Complainant reached at Civil Hospital, Karachi, where his brother was undergoing the operation in the operation theatre. Complainant has stated that his brother had sustained fire arm injury at his head with some heavy bore weapon and he had expired. Complainant inquired from PC Nazakat Ali (present accused) about the incident but he appeared to be confused/fearful and could not satisfactorily explain the incident/happening. Thereafter, complainant inquired from mobile officer SIP Muhammad Saqlain, who informed him that his brother S.H.O. Agha Assadullah (now deceased) along with his gunman PC Nazakat Ali was busy in routine patrolling in his Car No.KG-467, when car of the deceased reached at the place of occurrence, it was 2130 hours, some unknown accused persons fired upon his car. S.H.O. sustained firearm injuries. Thereafter, he was removed to civil hospital where he succumbed to injuries. F.I.R. was lodged on 10.04.2013 at 0030 hours. It was recorded vide Crime No.134/2013 at P.S. Preedy, Saddar Karachi under sections 302/34, PPC, read with section 7 of the Anti-Terrorism Act, 1997. 

3.	After registration of the F.I.R. investigation was entrusted to Inspector Muhammad Fayyaz (PW-13). Investigation Officer along with ASI Sahab Jatoi visited the place of wardat in presence of mashirs and found car bearing registration No.KG-467, white corolla, it had collided with a traffic signal platform, wind screen of the car was broken. Investigation Officer found blood of deceased at the diver seat. A piece of broken skull was lying at driving seat along with human brain material lying at the dashboard. One empty of SMG was also collected by the IO from the rear seat of the car behind the driver seat. One live SMG bullet was also collected, lying at the left side of the driver seat. One jacket/cover of bullet of SMG was also found near driving seat. Four empties of SMG were secured near the car on the road. Investigation officer prepared two parcels and sealed the above mentioned articles in presence of mashirs. Thereafter, prepared sketch of the place of wardat in presence of mashirs. Investigation Officer secured SMG from accused PC Nazakat Ali along with magazine, containing 24 live bullets, prepared such mashirnama in presence of mashirs. Investigation Officer had also secured car of the deceased from the place of occurrence and he had taken photographs of the car. Investigation Officer recorded 161, Cr.PC statements of PWs. IO prepared mashirnama of arrest of accused. Investigation Officer had addressed a letter to the Chairman, All Pakistan Jewellers Welfare Association, Saddar, Karachi for obtaining CCTV footage of the incident and he collected the same. Thereafter, sketch of the place of wardat was prepared by the concerned Mukhtiarkar in presence of mashirs. On 12.04.2013 Investigation Officer deposited 5 empties of SMG, one live bullet of SMG, rifle secured from the accused along with magazine and 24 live bullets with FLS. IO had also sent bloodstained clothes of the deceased to the chemical examiner and collected positive chemical/ballistic reports. Investigation officer recorded statements of PWs Khursheed Ahmed and PC Shah Akhtar under section 161, Cr.PC. Investigation Officer submitted a request to the concerned Superintendent of Police on 15.04.2013 for constitution of JIT and obtained such approval. Thereafter, Investigation Officer made request to the Judicial Magistrate-II, Karachi South for recording 164, Cr.PC statement of PW Ghani-ur-Rehman. Investigation Officer collected death certificate of S.H.O. Agha Assadullah. On the conclusion of the investigation, challan was submitted against the accused under section 302, 34 PPC, read with section 7 of the Anti-Terrorism Act, 1997.

4.	Charge was framed against accused Nazakat Ali at Ex-3 by learned Judge, Anti-Terrorism Court-III, Karachi. To the charge, accused pleaded not guilty and claimed to be tried. 

5.	At the trial, prosecution examined the following witnesses:-

1. PW-1 SIP Ghulam Mustafa at Ex-6
2. PW-2 SIP Agha Mashooq Ali at Ex-7
3. PW-3 SIP Muhammad Saqlain at Ex-8
4. PW-4 PC Muhammad Amjid at Ex-9
5. PW-5 PC Shah AKhtar at Ex-10
6. PW-6 ASI Imran Hussain at Ex-11
7. PW-7 SIP Sir Sahib at Ex-12.
8. PW-8 Muzzamil Khan at Ex-13.
9. PW-9 Nadeem Badar Qazi, Judicial Magistrate, at Ex-14
10. PW-10 ASI Ghani-ur-Rehman at Ex-16.
11. PW-11 Dr. Qarar Ahmed at Ex-16
12. PW-12 Khursheed Ahmed at Ex-17
13. PW-13 Inspector Fayyar Ahmed

	Thereafter, prosecution side was closed at Ex-19.   

6.	Statement of accused was recorded under section 342, Cr.PC at     Ex-20. Accused denied the prosecution allegation. Accused examined himself on oath at Ex-21. He has also examined in defence Dr. Rajendar Kumar at Ex-22.

7.	Learned trial Court after hearing the learned counsel for the parties and assessment of evidence convicted accused Nazakat Ali and sentenced him to death as stated above. Trial Court made reference to this Court for confirmation of death sentence. 

8.	Mr. Mehmood Akhtar Qureshi, learned counsel for appellant argued that all the incriminating pieces of evidence were not put to the accused at the time of recording his statement under section 342, Cr.PC. It is argued that according to prosecution case accused had fired upon the deceased from the rear seat of car but no such question was put to the accused at the time of recording his statement under section 342, Cr.PC. It is also argued that no question regarding recovery of empties from the car was put to the accused. It is also argued that no question regarding medical evidence and chemical/ballistic reports was put to the accused for his explanation. Lastly argued that no question regarding piece of skull and brain material lying in car was put to accused. It is submitted that such omission amounts to the denial of a fair opportunity to the accused and it has caused serious prejudice to the accused and proceedings have been vitiated. In support of his contentions, Mr. Qureshi has relied upon the case of MUHAMMAD NAWAZ and others Versus The STATE AND OTHERS (2016 SCMR 267) and unreported judgment of Honourable Supreme Court of Pakistan in Criminal Appeal No.292 of 2009 dated 28.10.2010 in the case of MUHAMMAD HASSAN versus THE STATE.

9.	Mr. Muhammad Iqbal Awan, learned, A.P.G., assisted by            M/s. Muhammad Khan Burriro and Mubashir Ahmed Mirza, learned counsel for the complainant, conceded to the contentions raised by the learned counsel for the appellant and recorded no objection for remand of the case to the trial Court.

10.	Trial Court has based conviction upon various pieces of evidence. Relevant paras of judgment dated 31.03.2014 are reproduced as under:-

“41.	I have assessed the evidence and material so brought before me. It is the case of prosecution that accused Nazakat Ali was Police Constable posted at P.S. Preedy and was gunman of the deceased S.H.O. Agha Assadullah Khan. On 9.4.2013 he was issued SMG Rifle bearing No.76887 with magazine containing 30 bullets, on the same date he was with the deceased who was on patrolling in his private Car bearing No.KG-467 driven by himself while the accused was sitting non the rear seat and when the Car reached at Dawoodpota road crossing Shahrah-e-Iraq, the accused committed murder of the deceased by means of firing at the back of head of the deceased and in order to save his skin he alighted from the Car made aerial firing posing himself that someone else from outside has conducted the fire upon deceased. 

42.	The PW-4 who was the WHC at P.S. Preedy; has deposed that he issued SMG Rifle bearing No.76887 with magazine containing 30 bullets to the accused; his evidence has not been challenged that the accused was not issued the said SMG and 30 bullets.

43.	The PW-7 is the mashir of memo of place of occurrence and recovery therefrom and PW-13 is the Investigating Officer; they both have deposed that one empty and one live bullet of SMG Rifle were recovered from inside the Car while four empties of SMG Rifle were recovered outside near the Car, whereas, at the relevant time of inspection of place of occurrence accused PW Nezakat was present and from his possession SMG Rifle containing 24 live bullets were recovered. The accused had not challenged or denied evidence of both these witnesses to the extent that four empties were recovered near from the Car, one empty and one live bullet of SMG were recovered inside from the Car and 24 live bullets were found in the magazine of his SMG. Thus, it is established that accused was issued SMG with live bullets but only 24 live bullets were recovered from his SMG. He could not justify about the missing 6 bullets and in his statement on oath he simply stated that he also made firing but he remained silent that how many fires were made by him after alighting the car.

44. 	Admittedly; the accused has not denied his presence with SMG in the Car at the relevant time with the accused but took plea that he has not committed murder of the deceased per him the deceased received a firearm shot outside from the Car and he too received bullet injury.
 
45.	The PW-11 Dr. Qarar Ahmed who firstly examined the deceased when he was brought at  hospital in injured/critical condition; has lucidly deposed that the fire appeared to be from back to the front of skull at same level, the range was close shot hence the difference between entry and exit wound was very narrow, the condition of the wounds and splashing of the brain matter outside of wounds indicating that the wounds appeared to be due to high velocity bullet and that the direction of bullet was from backward to forward at same level hence there was no evidence to suggest for accidental injury. Had the bullet come from windscreen out from the Car the brain matter would have fallen behind the driving seat and the accused would have received brain matter at his person but it has been found on dash board in front of the driving seat. 

46.	All the other witnesses who reached at the place of incident, saw the deceased in injured condition at driving seat of the Car and those in whose presence the recovery of brain matter, one empty bullet from rear seat and one live bullet from the foot rest of the Car were recovered, deposed same story and their evidence remained unshaken on all material aspects of the case. The recovered five empties; four from outside the Car and one from inside the Car, were sent to Forensic Division whose report is produced at Exh.18/A by the Investigating Officer/PW-13; per report all the said empties were fired from SMG Rifle No. 76887 which was the weapon of accused at the relevant time. Further the car was also examined by the Forensic Expert and such report is produced at Exh.18/I which reads that “No any bullet trajectory/gun fire on the body of above mentioned car.” The accused had not challenged these both report not claimed that Expert has issued false reports under the influence and that he may be called for examination in the Court. It is, therefore, established that no any bullet hit the Car from outside but the deceased died due to firearm shot sustained to him from back of his head, from very close range and it was the accused who having firearm weapon was sitting in the Car at back seat.

11.	As regards to contention of learned advocate for appellant that all the material pieces of evidence were not put to accused while recording his statement under section 342, Cr.PC, for his explanation, Honourable Supreme Court in an unreported judgment in Criminal Appeal No.292 of 2009 dated 28.10.2010 in the case of MUHAMMAD HASSAN versus THE STATE held as under:-
“3.	In view of the order we propose to pass there is no occasion for going into the factual aspects of this case and it may suffice to observe that the case of the prosecution against the appellant was based upon prompt lodging of the F.I.R., statements of three eyewitnesses, medical evidence, motive, recovery of weapon of offence and a report of the Forensic Science Laboratory regarding matching of some of the crime-empties with the firearm allegedly recovered from the appellant’s possession during the investigation but we have found that except for the alleged recovery of Kalashnikov from the appellant’s possession during the investigation no other piece of evidence being relied upon by the prosecution against the appellant was put to the appellant at the time of recording of his statement under section 342, Cr.PC.

4.	It is by now a settled principle of criminal law that each and every material piece of evidence being relied upon by the prosecution against an accused person must be put to him at the time of recording of his statement under section 342, Cr.PC so as to provide him an opportunity to explain his position in that regard and denial of such opportunity to the accused person defeats the ends of justice. It is also equally settled that a failure to comply with this mandatory requirement vitiates a trial. The case in hand is a case of murder entailing a sentence of death and we have truly been shocked by the cursory and casual manner in which the learned trial Court had handled the matter of recording of the appellant’s statement under section 342, Cr.PC which statement is completely shorn of the necessary details which were required to put to the appellant. We have been equally dismayed by the fact that even the learned Judges of the Division Bench of the High Court of Sindh deciding the appellant’s appeal had failed to take notice of such a glaring illegality committed by the trial Court. It goes without saying that the omission on the part of the learned trial Court mentioned above was not merely an irregularity curable under section 537, Cr.PC but the same was a downright illegality which had vitiated the appellant’s conviction and sentence recorded and upheld by the learned Courts below.”

	In the case of MUHAMMAD NAWAZ and others Versus The STATE AND OTHERS (2016 SCMR 267) Honourable Supreme Court of Pakistan has observed as under:-

“………….There is yet another aspect of the case. While examining the appellants under section 342, Code of Criminal Procedure, the medical evidence was not put to them. It is well settled by now that a piece of evidence not put to an accused during his/her examination under section 342, Code of Criminal Procedure, could not be used against him/her for maintaining conviction and sentence.”
	
12.	We have carefully perused the statement of accused recorded under section 342, Cr.PC. Trial Court has not put all material/incriminating pieces of evidence to accused in his statement under section 342, Cr.PC. 
	According to the prosecution case, following pieces of evidence were also brought on record in the evidence against the accused P.C. Nazakat Ali, which were not put to accused in his statement under section 342, Cr.PC for his explanation/reply: 

(i) Complainant Aga Mashooq Ali, after incident inquired from accused P.C. Nazakat Ali about the incident but he could not give any satisfactory explanation.

(ii) SIP PW Muhammad Saklain has deposed that I/O Muhammad Fayyaz during checking of the Car had collected one empty of S.M.G lying at rear seat, brain material and fiscal material at the driving seat of the Car of deceased and four empties outside of the Car. 

(iii) P.C Muhammad Amjid has deposed that he has issued S.M.G Rifle bearing No. 76887 and one magazine having 30 live bullets to accused P.C. Nazakat Ali. 

(iv) ASI Imran Khan has deposed that I/O Muhammad Fayyaz had collected CCTV footage of the incident and produced in evidence.  

(v) SIP Sir Sahab Jatoi has deposed that he had seen the deceased in the hospital. He had seen bullet injury at his head with entrance wound at back side of the head and exit at front side of the head. He has also deposed that wind screen of Car of the deceased was damaged and other glasses were intact.

(vi) P.W. Ghani-ur-Rehman has deposed that on 09.04.2013 at 9.30 PM when he reached at Fuji Colour Shop he heard gunshot report after a few seconds one uniform police constable armed with SMG got down from the Car and opened 4 fires in air from his SMG. 

(vii) I/O SIP Muhammad Fayyaz has deposed that he had found broken pieces of skull of deceased on the driver seat and a piece of human brain material lying on dashboard and collected one empty of SMG lying on the rear seat of the Car, one live SMG bullet, one Jacket, cover of plate of SMG, four empties of SMG and he prepared two separate parcels, one containing piece of skull, piece of brain and blood sample and other live bullet, jacket cover, one empty lying on rear seat of the car and four empties lying outside the Car and produced positive chemical report at Exh. 18/H and Ballistic report at Exh. 18/I.

(viii) While examining the appellant under section 342, Cr.PC question regarding medical evidence was not put to the accused.      	 

[bookmark: _GoBack](xi)	No question was put to accused regarding use/missing of six bullets out of 30 bullets officially issued to him.
13.	In the present case trial Court did not perform it’s function diligently and has taken the matter lightly and in a casual manner awarded death sentence to the accused. It is by now a settled principle of criminal law that each and every material piece of evidence, which is being relied by the prosecution against an accused must be put to him at the time of recording of his statement under section 342, Cr.PC so as to provide him an opportunity to explain his position in that regard but it appears that in this case, a fair opportunity was not provided to the accused. It defeats the ends of justice and failure to comply this mandatory requirement of law has vitiated the trial. Omission on the part of learned trial Court was not curable under section 537, Cr.PC. It was illegality, which had vitiated appellant PC Nazakat Ali’s conviction and sentence recorded by learned trial Court.   
 
13.	In the light of what has been discussed above, the conviction and sentence awarded to appellant under impugned judgment are set aside. Appeal is partly allowed. Reference for confirmation of death sentence is answered in negative. Case is remanded to trial Court for trial afresh from the stage of recording statement of accused under section 342, Cr.PC, within two (02) months, in accordance with law.  
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