C.P. No.D-6085 of 2014
IN THE HIGH COURT OF SINDH AT KARACHI
C.P. No.D-6085 of 2014

[Syed Riaz Hussain Shah 
-Versus-
The Federation of Pakistan and 10 Others]
		
		Present:	Mr. Justice Nadeem Akhtar 
						Mr. Justice Aziz-ur-Rehman

-o-o-o-

For Petitioner:	Mr. Muhammad Aziz Khan,
Advocate 

For Respondent No.1:		Mr. Dilawar Hussain, 
Standing Counsel

For Respondent No.4:		Mr. Saifuddin, Advocate.

For Respondent No.5:		Syed Sultan Ahmed, Advocate.

For Respondents No.2,3&6 to 9:	Nemo

For Respondent No.10 & 11:	Raja Ali Asghar, Advocate.

Date of hearing:			03.05.2016

JUDGMENT
-o-o-o-

AZIZ-UR-REHMAN, J.-	By means of this Constitutional Petition under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973 filed on 27.11.2014, the Petitioner has sought the following reliefs:-

“i).	To hold the lease/sale of Plot No.691, measuring 86-16 Sq. Yds., Hill Area, Chainser Goth, Karachi has no concern with the plot of petitioner bearing Plot No.32, Block-6, PECHS, Karachi admeasuring 302.22 Sq. Yds. and the same is under unlawful use, encroachment of respondent No.8 to 11 and issue direction to respondents No. 6 & 7 to get vacated Plot No.32, Block-6, PECHS, Karachi admeasuring 302.22 Sq. Yds. from the encroachment as well to registered a criminal case against all the concern culprits involve in such land grabbing.

ii).	To direct the respondents for demarcation in between the land/area of Block-6, PECHS, Karachi and hill area Chancer Goth, locate under the administrative control of respondent No.5 under the supervision of Nazir of this Hon’ble Court or some commission to be appointed by this Hon’ble Court in the interest of justice.
 
iii).	That upon demarcation of the disputed plot of land under the administrative control of respondent No.5 then direct the respondent No.4 to compensate the petitioner with an alternate plot of land in the same vicinity and if it is found that the respondents No.8, 9, 10 and 11 are encroacher then to direct the respondents No.6 & 7 to get vacate the plot of petitioner and to take all legal step against all the culprits from public or from staff official of the respondent so also to compensate the petitioner from the respondent No.5, 8, 9, 10 and 11 in accordance with law in the interest of justice.  

iv).	To grant the cost. 

v).	To grant any other better relief / relieves as this Hon’ble Court may deem fit and proper in the circumstances of the case even lacking from the prayer in the interest of justice.” 


2.	Brief facts requisite for disposal of the instant petition are that one Maqbool Ahmed Faiz S/O Ch. Faizuddin, as being member of PECHS, was allotted Plot No.32, Block-6, PECHS, admeasuring 302.22 Sq. yds., Karachi [hereinafter `subject plot`], by Respondent No.4 [PECHS Ltd.,] vide allotment order No.5970 dated 21.02.1965 [Copy of allotment order is not available on record]. Per assertions of Petitioner, the said Maqbool Ahmed Faiz expired at Karachi on 24.05.2010 and thereafter, his legal heirs through his son viz. Zahid Maqbool filed a Petition u/s 278 of the Succession Act, 1925 [XXXIX of 1925], for grant of a `LETTER OF ADMINISTRATION` bearing SMA No.354/2011, in the Court of District Judge South, at Karachi, which was later on granted on 30.07.2012, however, after  fulfilling all necessary formalities and calling thereon objections through `PUBLICATION` in newspaper daily `JANG` of 28.10.2011. But despite such publication of notice, no one from the PUBLIC and / or from Respondents including Respondents No.8 to 11, `came forward` to raise any claim and/or otherwise, raise any `objections` to the grant of said SMA No.354 of 2011 

3.	The Petitioner, as per his stand, upon `verification` the of the `title document` of deceased viz. Syed Maqbool Ahmed Faiz S/O Ch. Faizuddin from the office of PECHS/Respondent No.4, purchased the `subject  plot` from the legal heirs of deceased. Respondents No.1 and 4 thereafter, upon  fulfilling all the `legal` and `codal formalities` as claimed by the Petitioner, transferred the `subject plot` bearing No.32, Block 6, measuring 302.22 Sq. yds. PECHS, Karachi, in the name of the Petitioner. In this regard reliance was placed on the letter of Section Officer [E-VI], Government of Pakistan, Ministry of Housing & Works bearing No.F-1 (III)/2013/E-VI Islamabad dated 17 March 2014 [Annexure `P` to the MoP] and Transfer Order of PECHS Karachi, bearing No. PECHS/329/6779/2014 dated 26.03.2014 [Annexure `P/1` to the MoP].  

4.	At the time of purchase of the `subject plot`, it was stated to be under `possession` of Respondent No.8. Per Petitioner`s version the plot in possession of respondent No.8 was also regularized, by Respondent No.5/KMC, for an area measuring 86.16 Sq. yds by giving it Plot No.691, Hill Area, [Chanesar Goth], Karachi vide Registration No.5032, M.F. Roll No.1355, Photo Registrar Karachi dated 01.01.1991 [hereinafter Plot No.691]. It is the case of the Petitioner that `subject plot` referred to in `para 2` hereinabove, though was under illegal possession of Respondents No.8 to 11 but in no event, it can be numbered as Plot No.691, measuring 86.16 Sq. yds. Besides, the `subject plot` No.32, Block-6, measuring 302.22 sq. yds., Hill Area [Chanser Goth] Karachi cannot be stated to situate within the local limits of Chansar Goth. This being the position, the lease granted in favour of Respondent No.8 in year, 1990 of Plot No.691, by KMC [Respondent No.5], is nothing but illegal regularization of the `encroached Plot` / `Subject Plot` No.32, measuring 302.22 sq. yds., Block-6, PECHS, Karachi. Per version of the Petitioner, the alleged encroachers i.e. Respondents No.8 to 11 may be given the possession of Plot No.691, Hill Area, (Chancer Goth), admeasuring 86-16 Sq. yds. Karachi, however, if, they are not in `physical possession` of the `subject Plot` bearing No.32, Block-6, admeasuring 302.22 Sq. yds. PECHS, Karachi.

5.	In the Memo of Petition [In short MoP], the factum of lease of  `Plot No.691`, Hill Area, (Chanesar Goth), Karachi, to the Respondent No.8, has not been disputed. The Plot No.691, it is needless to say, later-on sold to Respondent No.11 through a Registered `Sale Deed` dated 03.11.2007. According to Petitioner’s stand, the `subject plot` No.32 does not fall within the `territorial limits` of Hill Area [Chanser Goth], Karachi. In view of this position, Katchi Abadi Authorities, have no power to regularize `subject Plot` No.32, Block-6, PECHS admeasuring 302.22 Sq. yds Karachi as being Plot No.691, Hill Area, [Chanser Goth], Karachi, in favour of Respondent No.8. The lease dated 19.12.1990, granted by KMC, Directorate of Katchi Abadies, in respect of Plot No.691, Hill Area, [Chanser Goth], admeasuring 86.16 Sq. Yds. Karachi and the registered `sale deed` dated 03.11.2007 executed by Respondent No.8 in favour of Respondent No.11 are not only void but also nullity in law. 

6.	On 15.12.2014, when the above petition came-up before the Court then, notice was ordered to be issued to the Respondents as well to learned DAG. Upon service, Respondents No.4,5,6,7,10 and 11 filed their `replies`/`comments`/`written statements` wherein assertion made in the Memo of Petition [In short MoP] were denied. Also a `counter affidavit` was filed response to the injunction application bearing CMA No.31525 of 2014. In the replies of concerned Respondents, the allegations leveled against them were vehemently denied/controverted. Per `replies`/`objections` of Respondents, the above Petition, as `framed` and `filed` is not maintainable in law for and account of involving serious questions of factual `controversies`/`disputed questions`. According to Respondents No. 10 & 11, such `disputed questions of facts`, cannot be looked into and/or otherwise, can be decided under the Constitutional jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973.

7.	For and in view of specific objections raised by the Respondents interalia viz-a-viz the maintainability of the above Constitutional Petition, on 03.05.2016, the above petition when came-up before us then, we heard Mr. Muhammad Aziz Khan, learned counsel for the Petitioner, Mr. Dilawar Hussain, learned Standing Counsel, Mr. Syed Sultan Ahmed, learned counsel for KMC, Mr. Saifuddin, learned counsel for PECHS Ltd and Mr. Raja Ali Asghar, learned counsel for the Respondents No.10 & 11 and also gone through available record minutely with their valuable assistance.


8.	Per Mr. Muhammad Aziz Khan, learned counsel for the Petitioner, one Maqbool Ahmed Faiz s/o Ch. Faizuddin as being member of PECHS Ltd., was allotted the `subject plot` No.32, Block-6, admeasuring 302.22 Sq. yds., PECHS,  Karachi, by Respondent No.4 [PECHS Ltd] vide allotment order No.5970 dated 21.02.1965 [not placed on record]. According to Mr. Aziz Khan, the said Maqbool Ahmed Faiz passed away on 24.05.2010 at Karachi. The legal heirs of the said deceased through his son viz. Zahid Maqbool, filed a PETITION U/S 278 OF THE SUCCESSION ACT, 1925 [XXXIX of 1925], for grant of a `LETTER OF ADMINISTRATION` bearing SMA No.354/2011, in the Court of District Judge, South, at Karachi, which was later on granted on 30.07.2012, as `no objections` whatsoever,  were filed in opposition of granting the said SMA, though `PUBLICATION` was also made in a NEWSPAPER i.e. `Daily` `JANG` on 28.10.2011. Even, Respondents No.8 to 11 did not come forward to raise any objections whatsoever, to the grant of aforesaid SMA No.354 of 2011. 


9.	The Petitioner, as asserted in the MoP, thereafter, upon proper `VERIFICATION` OF `TITLE DOCUMENT` of deceased viz. Syed Maqbool Ahmed Faiz s/o Ch. Faizuddin, purchased the `SUBJECT PLOT` from ALL THE LEGAL HEIRS OF DECEASED. Respondents No.1 and 4 upon fulfilling all the `legal` and `codal formalities`, thereafter, also transferred the `subject plot` bearing No.32, Block 6, measuring 302.22 Sq.yds. PECHS,  Karachi, in the name of the Petitioner . In this regard, Mr. Muhammad Aziz Khan, learned counsel for the Petitioner placed reliance on THE LETTERS OF Section Officer [E-VI], Government of Pakistan, Ministry of Housing and Works bearing No.F-1 (III)/2013/E-VI Islamabad dated 17th  March 2014 and Transfer Order of PECHS No.PECHS/329/6779/2014 Karachi dated 26th March, 2014 [Annexures `P` & `P/2` to the MoP]. For ready reference and convenience purpose, the aforesaid letters are reproduced herein below respectively:
…
[A]
Government of Pakistan
Ministry of Housing & Works 
	No. F.1(111)/2013/E-VI.		      Islamabad, the 17th March, 2014.
To 

The Honorary Secretary,
P.E.C.H.S Ltd.,
Karachi.

Subject:	PERMISSION FOR TRANSFER/MUTATION THROUGH REGISTERED SALE AGREEMETN IN RESPECT OF UN-LEASED RESIDENTIAL PLOT SALE 32, BLOCK NO.6, MEASURING 302.22 SQ. YDS IN THE AREA OF P.E.C.H.S. LTD., KARACHI. 

I am directed to refer to PECHS letter No.PECHS/25/6779/2013, dated 17-01-2014, on the subject noted above and to state that keeping in view your recommendations, this Ministry has no objection to the transfer/mutation through registered sale agreement of un-leased residential Plot No.32, Block No.6, measuring 302.22 sq. yds in the area of PECHS Ltd., Karachi, in favour of Syed Riaz Hussain Shah S/o Syed Murad Shah, subject to fulfillment of codal requirements and payment of Govt. fee/charges. Necessary action may please be  taken accordingly under intimation to this Ministry
The above approval has been accorded subject to payment of revised transfer / mutation charges 200/- sq. yds and on the basis of Housing Society’s recommendations, who would be responsible for all consequences. . 

Sd/-
(Abdul Waheed Memon)
Section Officer (E-VI)
051-9209349
	Copy to :-
1. The Section Officer (GRS), Works Division, Karachi with reference to his letter No.F.01/PECHS/13082/2014 dated 29.01.2014.
2. Allottee/Transferee of above plot. 
3. Addl. District Officer, MPGO-CDGK, Karachi.
4. P.A. to Joint Secretary (H&W) , M/o Housing & Works, Islamabad.
5. Master file.

SECTION Officer (E-VI)

[B]
PAKISTAN EMPLOYEES CO-OPERATIVE HOUSING SOCIETY LTD.
SHAHRAH-E-QUAIDEEN, KARACHI- PC 75400

No PECHS/329/6779/2014			      		Karachi 26.03.2014.

TRANSFER ORDER

Sub:	Transfer / Mutation of Open (un-leased) residential plot No.32, Block-6, PECHS, Karachi, measuring 302.22 Sq. Yds.

It is informed that the subject plot has been transferred from the names of (1) Mr. Zahid Maqbool for Self & Administrator of (2) Mrs. Abida Farooq, (3) Mr. Tariq Maqbool Faiz, (4) Mrs. Khalida Masood Faiz, (5) Mrs. Rabia Tahir and (6) Mr. Shahid Maqbool, all sons and daughters of (Late) Maqbool Ahmed Faiz to Syed Riaz Hussain Shah S/o Syed Murad Shah, residing at House No.2256, Street No.6, Azam Town, Karachi, as approved by the Section Officer (E-VI), Ministry of Works, Government of Pakistan, Islamabad, vide his letter No.F.1(111)/2013/E-VI dated 17.03.2014.

Necessary entries have been made in this office record accordingly.

Encl:	Ministry of Housing & Works
Govt. of Pakistan, Islamabad,
Letter No.F.1(111)/2013(E-V)
Dated 17.03.2014.

To, 

Syed Riaz Hussain Shah, 
R/o, House No.2256,
Street No.6, Azam Town,
Karachi. . 
Sd/-
                                                                           (MAJOR (R) HUMAYUN ANWAR)
HONORARY SECRETARY,
PECHS SOCIETY LTD.,
KARACHI.

	Copy to :-
1. Mr Zahid Mqabool for Self & Adminstrator of (2) Mrs. Abida Farooq, 
(3) Mr. Tariq Maqbool Faiz,
(4) Mrs. Khalida Masood Faiz.
(5) Mrs. Rabia Tahir and 
(6) Mr. Shahid Maqbool.
R/o, House No.B-13,
Block-13,
Gulshan-e-Iqbal,
Karachi.

2. The Section Officer (E-VI),
Government of Pakistan, 
Ministry of Housing & Works.
Islamabad. 
								Sd/-
3. The Section Officer(GRS)		       MAJOR (R)HUMAYUN ANWAR
Government of Pakistan			HONORARY SECRETARY
Ministry of Housing & Works.		P.E.C.H. SOCIETY LTD.
Karachi.						KARACHI

...

10.	Mr. Muhammad Aziz Khan while, arguing his case also submitted that at the time of purchase of the `subject plot`, the same was under possession of Respondent No.8 which however, as urged was encroached upon by respondents 8 to 11 illegally. Moreover, the `subject plot` having been regularized by Respondent No.5/KMC, in the name of Respondent No.8 for an area measuring 86.16 Sq. yds, AND by giving it a new number i.e. Plot No.691, Hill Area, [Chanesar Goth], Karachi vide Registration No.5032, M.F. Roll No.1355, Photo Registrar, Karachi, dated 01.01.1991 is unlawful. Mr. Muhammad Aziz Khan, learned counsel for the Petitioner next contended that the `subject plot` referred to in `para 2` of MoP, though it was under `illegal encroachment` of Respondents No.8 to 11 but this `subject plot` being claimed by the Petitioner, in no event, can be a Plot bearing No.691, measuring 86.16 Sq. yds., Hill Area [Chanser Goth] as the `subject Plot` is not situated within the `local limits` of Chanesar Goth. The `lease`, in favour of Respondent No.8 by KMC as urged, is liable to be cancelled by the LEASING AUTHORITY / RESPONDENT NO.5. Mr. Muhammad Aziz Khan, next submitted that the Respondent No.8 [original lessee] and Respondent 11 [subsequent `purchaser` through `registered sale deed` dated 03.11.2007], may be given the possession Plot No.691, Hill Area, [Chanser Goth], admeasuring 86-16 Sq. yds. Karachi however, if, they are not found to be in `physical possession` of the `subject Plot` bearing No.32, Block-6, admeasuring 302.22 Sq.yds. PECHS, Karachi.

11.	Per Mr. Muhammad Aziz Khan, Respondent No.8, no doubt, was leased out Plot No.691, Hill Area, [Chanesar Goth], Karachi by KMC [Respondent No.5] in the year, 1990, who later-on sold it to Respondent No.11 vide `Registered Sale Deed` dated 03.11.2007. Plot No.691 and not the subject Plot No.32, according to Petitioner’s stand, however, falls within the `territorial Limits` of Hill Area (Chanesar Goth), Karachi. The regularization by KATCHI ABADI AUTHORITIES of `Plot No.691`, Hill Area, (Chanesr Goth), Karachi as contended by Petitioner’s counsel is on the subject No.32. Lastly, Mr. Muhammad Aziz Khan vehemently contended that both the LEASE DATED 19.12.1990, GRANTED BY KMC DIRECTORATE OF KATCHI ABADIES viz-a-viz `PLOT` NO.691, HILL AREA [CHANSER GOTH], ADMEASURING 86.16 SQ. YDS.  KARACHI AND subsequent `REGISTERED SALE DEED` DATED 03.11.2007 favour of Respondent No.11 by Respondent No.8 through his attorney / sub-attorney nevertheless are nullity in law. Mr. Muhammad Aziz Khan, in support of his contention, placed reliance on the case of SADRUDDIN SHAIKH Vs. SSAJJADULLAHH QURESHI and others [PLD 2006 SC 341]. The relevant portion referred to by learned counsel for the Petitioner therefrom reads as follows:
…
2. ……………that construction of the petrol pump by the petitioner should be in accordance with the approved building plan on the land owned by him. Assertion of the respondent was that encroachment has been made by the petitioner on the public streets, on the pretext that site of petrol pump was the part of his two plots, bearing, C.S. No.581/18 and 581/35. Learned High Court, to resolve the controversy, appointed commissioner with direction to him to visit the site and take measurements to ascertain as to whether encroachment has been made by the petitioner .on public street. The Commissioner/Additional Registrar of High Court of Sindh, Bench at Sukkur., in his report dated 20th September 2005 stated that petitioner is owner of two plots, and he had made encroachment on the public streets to the extent of area of 555 Sq. feet adjacent to his Plot No.CS.581/18 and an area of 1-1/2 feet in width and 48 feet in length adjacent to his Plot C.S.No.581/35. On receipt of the report, order dated 21st September, 2005 was passed, directing the petitioner to confine his construction activities within the Plot No.CP.S.581/18 and construction beyond that plot shall be removed by him within the stipulated period given in the short order, failing which T.M.O., Sukkur, Municipal Corporation was 'directed to remove the encroachment within two days with police aid if needed. [Underlining is ours]
…

12.	Mr. Saifuddin, learned counsel for Respondent No.4 [PECHS] while, arguing his case forcefully submitted that Respondent No.4 [PECHS Ltd.] in fact was granted a piece of land by the `FEDERAL GOVERNMENT` through `LICENSE AGREEMENTS` pertaining to the years, 1951 and 1958, when Karachi, was the `Capital` of the Country. The land, so granted by the `FEDERAL GOVERNMENT` at the relevant time was vacant and meant for `REHABILITATION` and providing `SHELTER` to the `EMPLOYEES OF `FEDERAL GOVERNMENT`. The PECHS/RESPONDENT NO.4, after granting of such a big piece of land by the `FEDERAL GOVERNMENT` measuring more than 1200 acres, developed the same on `non-commercial basis` and thereafter, allotted the same land to its` members [i.e. Federal Government Employees], however, without charging any `cost` for the land so allotted.  Per Mr. Saifuddin, The Pakistan Employees Co-operative Housing Society Ltd. [in short PECHS], has charged only Rs.3.5/- per Sq. yd. as `development charges` and Re.1/- per sq. yd. on account of `premium` from its` members but the same amount was payable to the Federal Government. The `relationship` between the allottees and the PECHS/Respondent No.4, in any event,  was/is not as a seller or purchaser. According to Mr. Saifuddin, learned counsel for PECHS, since, PECHS, has no `ADMINISTRATIVE POWERS`, as such, some piece of land [un-specified] was encroached upon by the land grabbers. The PECHS, though had made its` efforts by approaching the `CONCERNED AUTHORITIES` for removing the encroachment therefrom but, no help as requested, was provided by the `CONCERNED AUTHORITIES`. According to PECHS`, the authorities, in fact,  themselves were found involved in encroaching of the land of PECHS and/or regularizing the land by granting `LEASES`.

13.	Per Mr. Saifuddin, learned counsel for PECHS/ Respondent No.4, on one side of the boundary of the PECHS, near `Chansar Goth`, ABOUT 83 PLOTS have been encroached upon by the land grabbers long ago. The `Subject Plot`, bearing No. 32, Block 6, PECHS, per Mr. Saifuddin, was allotted to one of its` members viz. Mr. Maqbool Ahmed Faiz s/o Ch. Faizuddin in the year, 1970 in `exchange` of some EARLIER PLOT. The allottees including the allottee of the `subject plot` in their own wisdom however, did not raise any construction on their plots. The land grabbers under such circumstances, encroached upon the said vacant piece of land. According to the PECHS` stand, the Petitioner, despite having knowledge of the factum that the `subject plot` is under encroachment since, decades,  however, as per his own choice and wisdom preferred to purchase the `subject plot` under a Sale Agreement of 09th October, 2013 from the legal heirs of its` allottee viz Maqbool Ahmed Faiz [Late] obviously and perhaps, due to its` availability on `meager price`. The legal heirs of the allottee/the sellers, per record of PECHS, at the time of entering into `Sale Agreement dated 09th October, 2013, nonetheless, submitted an `AFFIDAVIT`/`UNDERTAKING`, wherein, it was specifically stated/admitted that the `subject plot` is under encroachment. Likewise, the Petitioner also submitted an `AFFIDAVIT`/`UNDERTAKING` to the aforesaid effect. In the `AFFIDAVIT`/`UNDERTAKING`, it has been specifically stated that PECHS and Ministry of Housing and Works, shall not be got involved in any kind of `dispute` / `litigation` regarding the `Subject Plot`. For ready reference, the `AFFIDAVIT`/`UNDERTAKING`, submitted by the Petitioner before PECHS reads as follows: 
…
I, Syed Riaz Hussain Shah son of Syed Murad Shah, holding CNIC No.42301-6765676-9, Muslim, adult, residing at House No.2256, Street No.06, Azam Town, Karachi, do hereby solemnly affirm and state on oath as under:-

1.	THAT, I the undersigned is legal and lawful owner of the property bearing Residential Plot No.32, Block No.06, measuring: 302.22 Sq.Yds, situated in area of PECHS Society, Karachi, by virtue of Registered Sale/Conveyance Deed/Sale Agreement No.3208, Dated:-09-10-2013.

2.	THAT THE ABVOE SAID PLOT IS UDNER ENCROACHEMNT BY Juggi Dwellers or illegal/unauthorized occupants for many years. Now, I am applying for transfer/ mutation of the said plot in my name on the basis of registered Sale/Conveyance or Sale Agreement No.3208 dated: 09-10-2013.

3.	THAT, I shall not involve the PECHS Society Ltd., Karachi and Ministry of Housing Works in this regards in any type of dispute or litigation arising out regarding above said encroachment at present or in future, if said Residential Plot No.32, Block No.06, PECH Society, Karachi is transferred/mutated in may name. [Underlining is ours].

4.	THAT, WHATEVER is stated hereinabove is true and correct to the best of my knowledge and belief.

Sd/-23/12/13.
E X E C U T A N T
Karachi;-
Dated:-23-12-2013.				Signature:				
Name:-	SYED RIAZ HUSSAIN SHAH
CNIC No: 42301-6765676-9
…

14.	According to Mr. Saifuddin, learned counsel for Respondent No.4 even, in the `SALE AGREEMENT` dated 09th October, 2013, executed between the `legal heirs` of allottee / Sellers and the Petitioner, the above position is quite evident. In view of this position Mr. Saifuddin, learned counsel of PECHS forcefully contended / submitted that PECHS has been dragged in the present litigation un-necessarily. Mr. Saifuddin lastly urged that the instant petition, on this score as well, is liable to be dismissed.

15.	Mr. Raja Ali Asghar, learned counsel for the Respondents No.10 & 11 also forcefully opposed/challenged the `maintainability` and `competency` of the instant Petition `interalia` on the ground that in the case in hand, `besides factual controversies` involved there are many other serious `disputed question` which ex-facie, cannot be resolved in the instant Constitution Petition filed under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. In the instant Petition, all the foregoing questions of disputed nature cannot be looked into and/or otherwise, resolved without filing proper proceeding by the aggrieved person, if any.  Per Mr. Raja Ali Asghar, learned counsel for Respondents No.10 and 11,  the Petitioner, since has made allegations of `encroachment`, `forge` and `illegal lease`, granted by KATCHI ABADIES AUTHORITIES in favour of the Respondent No.8 and subsequently executed Registered `Sale Deed` in favour of Respondent No.11 which, no doubt, are seriously disputed questions interalia the `ownership`/location  of the `subject plot No.32` and Plot No.691 being leased/sold under `Registered documents` [i.e. Lease dated 19.12.1990 and `Sale Deed` dated 03.11.2007 in favour of Respondent No. 8 and 11 respectively], could not be decided in view of `Pro` and `Contra` assertions by the parties, muchless, under Constitutional jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. Mr. Raja Ali Asghar next urged that the provisions of Article 199 of Constitution of Islamic Republic of Pakistan, 1973, even otherwise, cannot be invoked as to the Petitioner an adequate alternate remedy is also available i.e. by way of filing a suit before the competent Court in accordance with law. It is significant to note, the Petitioner herein, however, is not an aggrieved person within the scope / meaning of Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. The alleged grievance of the Petitioner, viz-a-viz `controversy` of `title`, `possession`, `location` of Plot No.32, Plot No.691 and the issue of `encroachment` by Respondents No.8 to 11 as alleged in any event, cannot be redressed/resolved under the exercise of Constitutional Jurisdiction of this Court. Moreover, admittedly the possession of Plot No.691 is/was with Respondent No.8 under a valid `Registered Lease` of 16th December, 1990, duly issued by the Directorate of Katchi Abadies. Respondent No.11, it is needless to say, later on, purchased the `plot` No.691, measuring 86-16 Sq. Yds., Hill Area Chanser Goth, Karachi through a `Registered Sale Deed` dated 03.11.2007 from Respondent No.8. Both the `Registered Lease` and `Registered Sale Deed` it is worth to mention, have not been challenged / questioned by the Petitioner or anyone else. 

16.	Mr. Raja Ali Asghar, learned counsel for Respondents No.10 & 11 vehemently contended that the Plot No.691, Hill Area, (Chanesr Goth), Karachi was earlier in lawful occupation of the Respondent No.8 as being a leased out in his favour by the concerned authority of Katchi Abadies. The said Plot, admittedly has later on by Respondents No.11 through Registered Lease Deed dated 19.12.1990. The version of the Petitioner contrary to the above position is not only without any basis but it is also belied by the Registered Documents. Plot bearing No.691 measuring 86.16 Sq. yds. situated in Katchi Abadies Hill Area, Chanesar Goth, Karachi, is lawfully belonging to Respondents No.11. Initially, it was leased out to Respondent No.8 in the year, 1990 by Katchi Abadies Authorities/Respondent No.3, after observing all the `codal formalities` vide `Lease Registered` No.3012 dated 19.12.1990, issued by the Sub-Registrar, Jamshed Town, Karachi East. The Respondent No.8, since then, is admittedly in possession of `plot` 
No. 691. Respondent No.8, it is also an admitted position, had later on sold the said Plot No.691 measuring 86.16 sq. yds., Hill Area, Chanser Goth, Karachi to Respondent No.11 through his duly registered Attorney / Sub-Attorney under `REGISTERED SALE DEED` dated 03.11.2007, which `plot` has been got transferred in the name of Respondent No.11 in the record of rights. Mr. Raja Ali Asghar next contended that Plot No.691 is not situated at Plot No.32, Block-6, admeasuring 302.22 Sq. yds, PECHS, Karachi as alleged the Petitioner. The Respondent’s No.11, Plot bearing No.691 is situated Katchi Abadi, Hill Area, Chanser Goth, Karachi and not in the territorial of PECHS. Lastly, Mr. Raja Ali Asghar urged, that the instant petition besides, being frivolous and devoid of any merits, is liable to be dismissed straight away. Mr. Raja Ali Asghar, learned counsel for Petitioner No.10 and 11, in support of his contention interalia viz-a-viz the maintainability of the instant petition, placed reliance on the cases of [i] ADAMJEE INSURANCE COMPANY LTD. Vs. PAKISTAN THROUGH THE SECRETARY OF GOVERNMENT OF PAKISTAN IN THE MINISTRY OF FINANCE, ISLAMABAD AND 5 OTHERS [1993 SCMR 1798] [ii] CHIEF ADMINISTRATOR OF AUQAF Vs. MUHAMMAD RAMZAN AND OTHERS [PLD 1991 SC 102] [iii] LAHORE DEVELOPMENT AUTHORITY Vs. FIRDOUS STEEL MILLS (PVT.) LTD. [2010 SCMR 1097]. The relevant portions / observations relied upon by Mr. Raja Ali Asghar, learned counsel for the Petitioner No.10 and 11 from the aforesaid case-laws respectively read as follows:
…
[i] 	8………………. The question of maintainability of the Constitutional petition, therefore, needs a little closer examination and the necessity to evaluate the appellants’ submissions on merits would arise only it the doctrine of alternate remedy is found to have been misapplied by the High Petitioner. It will be seen that under Article 199 the High Petitioner is empowered to issue a writ, if as borne out from Sub‑Article (1) “it is satisfied that no other adequate remedy is provided by law”. Sub‑Article (1) thus, confers on the High Petitioner a discretion of fairly wide amplitude but at the same time it imposes a responsibility on the High Petitioner to exercise the discretion with some circumspection. The satisfaction of the High Petitioner envisaged by sub‑Article (1) that no other adequate remedy provided in law is available to the aggrieved party, is condition precedent for exercise of jurisdiction under Article 199. It was in exercise of this power that the High Petitioner refused to intervene. The question is whether this refusal is improper and not guided by judicial consideration. If the exercise of the discretion by the High Petitioner is not found to be unreasonable and perverse, it is the settled practice of this Petitioner not to interfere with such discretion. In this connection it has already been noticed that so far as Habib Insurance Company is concerned, they filed appeals against the additional assessments, but simultaneously sought their removal through judicial review. Ordinarily when the aggrieved party itself goes for appellate remedy provided by the Statute under which the impugned order is rendered, such remedy by conduct of the party, is to be considered as adequate and should be perused unless some positive reasons are disco indicating that it is not equally efficacious………….. [Underlining is ours].
[ii] 	In the present case, it cannot be said that the High Court had no jurisdiction to entertain the writ petition but Article 199 of the Constitution provides that the same cannot be invoked if adequate alternate remedy is available to an aggrieved party under the relevant law. Additionally, it cannot be urged that the Petitioner were prosecuting their writ petition with due diligence in good faith as pointed out hereinabove that the proper remedy was a petition under, section 7 of the Ordinance. [Underlining is ours]
[iii] 	15…………..The observation in the award cannot give any right to the Petitioner unless and until the observation is based on provision of law. The Petitioner’s counsel failed to point out any provision of law on the basis of which claim of the Petitioner is based. It is a condition precedent to show violation of the statutory provisions by the Petitioner for maintaining a constitutional petition. Therefore, constitutional petition is not maintainable as there is no violation of statutory rules. In this regard reference is made to Ali Mir’s case 1984 SCMR 433. Moreover, if the contents of the constitutional petition and contents of C.M. 1 of 2003 under Order VI, rule 17 and C.M. 1 of 2001 under section 12(2), C.P.C are put in juxta position, then it brings the case of private Petitioner in the area of disputed question of fact which cannot be decided in the constitutional jurisdiction as the law laid down by this Petitioner in Muhammad Younis’s case 1993 SCMR 618.[Underlining is ours].


17.	Mr. Dilawar Hussain, learned Standing counsel also contended that the `factual controversies` and `disputed questions` as involved in the case in hand, cannot be appropriately resolved under the exercise of Constitutional Jurisdiction of this Court under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973. According to learned Standing Counsel, the instant petition as `framed` and `filed` besides mis-conceived is devoid of any merits, as such, is liable to be dismissed.

18.	Heard.

19.	Before proceedings further, at this stage, we would like to refer to and reproduce herein respectively `clauses` 4 & 5 as well `SCHEDULE OF PROPERTY` from the `SALE AGREEMENT` dated 9th October, 2013  allegedly been executed between the `legal heirs` of MAQBOOL AHMED FAIZ [Late] and the Petitioner as follow:

CLAUSES 4 & 5
4.	It has been made clear to the vendee that the Vendors are not in possession of the plot in question (which is now occupied by some encroachers) and the vendee may take over possession of the said plot from the occupiers of the plot, for which the vendors are not in any way responsible or accountable either to the vendee or any third person.

6. That in case the vendee will not be able to take possession of the plot from occupants of the plot, the vendors will not be held responsible for this nor the vendee will claim refund of the Sale price or any portion thereof. [Underlining is ours]
 
SCHEDULE OF PROPERTY
All THAT piece and parcel of Land Open Residential Plot of Land bearing No.32, Block No.6, PECHS, Karachi, measuring 302.22 Sq. Yds., within the territorial limits of ___________ police Station in the Jamshed Town abutted and bounded as under:
ON THE NORTH BY 	: ____________
ON THE SOUTH BY 	: ____________
ON THE EAST BY	: ____________
ON THE WEST BY	: ____________
…
20.	From perusal of the above, it is quite evident that the Petitioner who claims to be purchaser of the `subject plot` at no stage was given the possession of the `subject plot` which, as evident, is without any boundaries. Besides, the Petitioner has also failed and/or avoided to file any suit for `Specific Performance` viz-a-viz the Agreement of 9th October, 2013 as alleged, having been executed by the `legal heirs` of the so-called `original allottee` viz. SYED MAQBOOL AHMED FAIZ. From the `SCHEDULE OF PROPERTY`, the location of the `subject plot` No.32, Block-6, PECHS, admeasuring 302.22 Sq. yds., Karachi, is also uncertain / unspecified. 

21.	Moreover, the Petitioner herein is taking `self-conflicting` and `self-contradicting` pleas in Memo of Petition [In short MoP]. This position becomes `crystal clear` `interalia` from perusal of PARAS-8, 9 and 12 of the MoP. For ready reference as being relevant the same are reproduced hereinbelow:
…
8.	That the plot in question was under the unlawful encroachment of the Respondent No.8 which was illegally regularized by some officer of respondent No.5 in the name of Respondent No.8 measuring 86.16 vide Sq. yds. as plot No.691, Hill Area, [Chanser Goth], Karachi vide Registration No.5032, M.F. Roll No.1344, Photo Registrar, Karachi dated 01.01.1991.

9.	That it is well in the knowledge of Respondent No.1 to 5 that the plot of Petitioner has been under illegal encroachment of Respondent No.8 to 11 measuring 302.22 Sq. Yds. since 1990 which plot cannot at all Plot No.691, measuring 86.16 Sq. yds. as well as not all situated within the local limits of Chancer Goth, therefore, the lease is liable to be cancelled by the leasing authority so also the leasing authority is under a lawful obligation to remove the unlawful encroachment upon the plot of Petitioner and said encroachers may be given the possession his Plot No.691, Hill Area, (Chanser Goth/admeasuring 86-16 Sq. Yds., if they have not in physical possession thereon as the plot No.32, Block-6, PECHS admeasuring 302.22 Sq. Yds. is the absolute ownership of the Petitioner. 
…
12.	That the plot of the Petitioner does not fall under the territorial limits Hill Alea (Chanser Goth) Karachi. therefore, Katchi Abadi Authorities have no power to regularized illegal encroachment of Plot No.32, Block-6, PECHS Karachi admeasuring 302.22.Sq. yds. with terms as Plot No.691 Hill Area Chancer Goth Karachi and the leases granted by KMC (Directorate of Katchi Abadies, dated 19.12.1990 admeasuring 86.16 Sq. Yds. and the sale deeds thereof dated 03.11.2007 is away from the plot of Petitioner and under the shadow of such lease and sale the encroachment upon the plot of the petitioner is nullity in law, and the lawful action is required to be taken by the state functionaries/municipalities as well as the as by police against the encroachers the Respondent No.8 to 11 as lessee, sale purchaser as well as attorney and sub-attorney under the law of the land. [Underlining is ours]
…

22.	The aforesaid conflicting / self-contradicting pleas raised by the Petitioner viz-a-viz the `Plot number` and `location` of the `subject plot`, its `ownership` and `possession`, of course, not only destroy the case of the Petitioner but also belie him in its` stand taken in MoP. In this regard, reliance can be placed on the case of MUHAMMAD YOUNAS MALIK Vs. PUNJAB PRIVATIZATION BOARD AND 3 OTHERS [2004 YLR 1612], wherein, it was observed as follows:
…
17…………….. Moreover, the case of petitioner himself is that the acceptance of his highest bid stood communicated to him when Civil Miscellaneous No.1147 of, 2003 was filed by the Board on the 14th of July, 2003. He cannot be allowed to take inconsistent pleas, on the one hand to contend that acceptance of his offer should be presumed because of silence of the Board and, on the other, to say that there was communication of acceptance by means of the said Miscellaneous Application. The contention, therefore, fails. [Underlining is ours]
…
23.	Besides, the Petitioner and/or the sellers of the subject `Plot No.32`, Block-6, admeasuring 302.22 Sq. Yds PECHS, Karachi at no point of time,  has challenged / questioned the `LEASE` in respect of Plot No.691, measuring 86-16 Sq. Yds., Hill Area, Chainser Goth, Karachi [Allegedly situated at the place of Plot No.32 i.e. subject plot] by KMC in favour of the RESPONDENT NO.8 dated 19.12.1990 and/or the Registered `SALE DEED` dated 03.11.2007 duly executed by RESPONDENT NO.8 in favour of RESPONDENT NO.11.  Needless to say, once, a DOCUMENT IS REGISTERED then, under law, it can only be cancelled by another `REGISTERED DOCUMENT` or through `DECLARATION OF Court` in proper proceedings. On this aspect of the matter, reliance be placed on the case of MRS. ZAIBUN NISA THROUGH ATTORNEY Vs. KARACHI DEVELOPMENT AUTHORITY AND 5 OTHERS [1998 PLD Karachi 348 DB], wherein, keeping view the contention of the Petitioner’s counsel to the effect that once a document is registered then it can only be cancelled by another `registered document` in terms of the document already registered or through a declaration of Court of competent jurisdiction. The relevant observation therefrom reads as follows:
.,.
We have considered the submissions made before us we find that the impugned Deed of Cancellation followed by issuance of site plan, acknowledgment of possession having been made by the respondent, the same could have only been done strictly in accordance with the terms and conditions of the lease deed providing for cancellation in the event of any breach having been committed by the initial allottee or its successor-in-interest. Clause (2) of the lease specifically provides a period of three years from the date of its execution for completion of construction on the piece of land and in the event of breach of the condition and upon expiry of the said period of three years' lease granted would become liable to cancellation. Such is not the situation available whereby lease could have been cancelled. Clause (3) provides that the said lease cannot be transferred to anybody unless final settlement of all dues including the ground rent has been paid by the lessee to the lessor. Such situation is also not available in the present case. Finally clause (9) provides for termination of lease in the event of default of any amount payable and or breach committed of any terms and conditions of lease, or neglects to comply with any direction given to the lessee who is to carry out such obligation but after a registered notice of 30 days. Such a situation is also not envisaged in the present set of circumstances. Our attention has further been invited to the dictum laid down by the Supreme Court reported in PLD 1975 SC 624 (Mst. Hamida Begum v. Mst. Murad Begum) and PLD 1975 SC 355 (the Majlis-i-Intizamia, Jamia Masjid v. The Secretary to Government of Pakistan). This dictum of the Supreme Court clearly lays down cancellation of a registered document to only take place through a declaration of the Court which has not been done.[Underlining is ours]
…
24.	Moreover, a registered document, it is significant to note, is also a notice to the General Public-at-large. Regarding this aspect of the matter reliance can be placed on the case of RAHIM DAD AND 3 OTHERS  Vs. ABDUL KAREEM AND 3 OTHERS [1992 MLD 2111], wherein it was held as under:
      …
8. Even otherwise, the sale‑deed has never been concealed by the respondents‑defendants because the sale‑deed was registered by the Sub-Registrar. Any document which contains certificate of registration from Sub‑ B Registrar cannot be said to have been concealed by a party, because the registration is a notice to the General Public‑at‑large. The copy of any registered document can be obtained from the office of the Sub‑Registrar. [Underlining is ours].
…
25.	As far as, the case-law i.e. PLD 2006 SC 341 cited by Mr. Muhammad Aziz Khan, learned counsel for the Petitioner is concerned, the same is quite distinguishable under the facts and circumstances, of the present case. In the case Supra, only the issue of encroachment on the `Public Street` was involved which is not the case in hand, as such, is of no help to the Petitioner. The case-laws, on the other hand, cited by the learned counsel for Respondents 10 and 11 beside very much relevant also support the case of the Respondents interalia non-maintainability of the instant petition under Article 199 of the Constitution of Islamic Republic of Pakistan 1973. 

26. 	For all that has gone before, the instant petition besides being found as not maintainable in law and devoid of merits was dismissed vide our `short order` dated 03.05.2016 with a cost of Rs.35,000/- [Rupees thirty five thousand only]. The amount of cost in the sum of Rs.35,000/- shall be deposited with the Nazir of this Court in the account of High Court Employees` Benevolent Fund. All the pending applications thus also stand dismissed. These are the reasons of our `short order` dated 03.05.2016.
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