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IN THE HIGH COURT OF SINDH, I(ARACHI

Beford:. ,

Mr. Justice Ahmed Ali M. Shaikh, C.J.
Mr. Jthstice Mohammed Karim Klran Agha, J.

,;]...:
Petltlon No. and name of ner alono wlth counsel,

1. C.P. No.D-6761 ofl2OlT Syed Ali Raza V Federation of
"l

2. C.P. No. D-6502 of 2Ol7 Zubatr Ahmed V Federation of
Pakistan & others.
Zubair Ahmed S/o Muhammadljaz (petitioner No.2)
through Mr. Muhammad Azal.rt Chughtai, Advocate.

3. C.P. No. D-6705 of 2Ol7 Muhammad Waseem Khan
V Chairman NAB & others
Muhammad Waseem Khan S/o Sana Muhammad Khan
(petitioner No.3)
through Mr. Shah kliawer, Advocate.

Pakistan & another.
Syed Ali Raza S/o Sye-{ Hashim Raza (petitioner No.1),
through Mr. Haider WHheed, Advocate.

4. C.P. No. D-6956 of 2017 Muhammad Imran Butt
V Chairman NAB & ot/rers
Muhammad Imran Butt S/o Altauddin (petitioner No.4)
Through Sahibzada .Muzaffer Ali, Advocate.

,{

Mr.Yassir Siddiqui, Special Prosecutor, NAB.

Dates of Hearing: 31.10.2017, 2l-ll-2017, 74-12-2017
and22-12-2017

Date of Order: 28-r2-2017

ORDER
Mohammed Karim Khan AEha. J. Through these petitions,

petitioners l, 2, 3 & 4 (Syed Aii Raza, Zubatr Ahmed,

Muhammad Waseem Khan and Muhammad Imran Butt) all

former or current officers of the National Bank of Pakistan

(NBP/the Bank) seek bail after a-rrest in National

Accountability Bureaq.(NAB) Reference No.13 of 2017 which

was filed against tttein att by NAB for acts of cormption," .t
whilst working for the NBP, under the Nationa-l Accountability

Ordinance 1999 (NAO).There petitions, along with others, for
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Counsel for the Resbondents,
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pre arest bail were disrriissed by this Court vide consolidated

order dated 27-O9-26i7 hence there petitions for post arrest
..1

bail.

2. The charge against the above named Petition9rs as

enumerated in Refer6pqe No. 13 of 2Ol7 are that the

investigation revealed ttpat accused No. 1, Ali Raza Ex-

President of National .Bank of Pakistan (NBP/the bank),

misused his authority in connivance with other accused

persons, so as to gain benefits and / or favour for him or to

other persons and also willfully failed to exercise his authority

to prevent the grant of undue favour to the other accused

persons. He, being Bank President, misused his authority and

issued certain orders llrerebV 
granted undue concessions

and /or benefits and also failed to exercise his authority to

prevent the grant or rendition of undue benefits and /ot
favours, in connivance ',Idth other accused Persons

consequent thereto a loss of approx US$185 million had been

caused to NBP during y'ears 200 i -20 I 2.
I

3. The investigation revealed, that petitioner/accused

Zubair Ahmed the theh SEVP /Regional Chief Executive (now

retired), misused his authority and sanctioned loans through

the NBP branches in Bangladesh in violation of Bangladesh

(Central Bank) laws, nles and regulations and NBP's own

policies with malafide intention to cause misappropriation of

the funds of the National Exchequer.

4. During the coursd of investigation, it was revealed that

the petitioner/accused Muhammad Wasim Khan, being

Manager, Gulshan Braneh, Bangladesh failed to carry out his

responsibility to keep comprehensive check and balance in

the branch rather lre became instrumental and acted to

benefit the defaulted parties. As General Manager (Acting) and

in connivance with accused No.9, Muhammad Imran Butt, he

sanctioned large nu*rber of L/Cs to Cotton Corporation
I

Group beyond his disoretionary power and without observing

rules and regulationi of bank's policy and Procedure. This

caused further loss to the bank for about BDT, 3.200 BiLlionO

l
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5. Allegation against .petitioner / accused Muhammad
Imran Butt, being Regional Chief (RCE) (Acting) and having
full information of Bangladesh debacle. He misused his
authority and failed to take any notice that an amount of
approximately BDL 2,4 Billion was sanctioned to various
parties including Cotton Corporation Group in the branches
of Bangladesh Operations without observing the rules and
regulation of the Bank of Bangladesh (Central Bank) and
Bank's own policies. Many serious lapses were reported to

him as Acting RCE but he failed to take any concrete action
to safe guard the Uanf<fl interest. He failed to stop accused
Muhammad Wasim Khali from sanctioning loans beyond his
powers and in some insthnces he jointty with accused No.8,

Waseem Khan approved loans beyond his discretionary
powers and without obtaining appropriate security to safe

guard the bank's interest, This act on his part caused further
loss of BDT 3.200 Billion to the bank as bad loan. Hence he

committed offence of misuse of authority as Acting REC, NBp,

Bahrain.

I.j

I

Hence he committe( offence of misuse of authority as Acting
GM, NBP Bangladesh.

6. Learned counsel for petitioner No. 1 Syed Ali Raza

submitted that he has applied for post arrest bail on both
medical grounds and merits. With regards to his medical
condition he placed reliance on reports in connection with his
cardiac and mental health conditions, which according to him
entitled him to bail on medical grounds. He emphasized that
the cardiac report nedded to be read together with the

psychiatric report as according to the petitioner his continued

confinement woutd lead to the worsening of his' cardiac
condition. He also placed reliance on the following authorities.
(1) Hajr Mir Altab V. The State (1979 SCMR 320), (21 Marik
Muhaumad Yousufullah Khan V. The State and atrother
(PLD 1995 S.C. 58, (3) Maqsood V. Alt Muhammad and
another (1971 SCMR 657); (4) Ch. Zulfiqar Ali V. The State
(PLD 2002 SC 546) and (5) Mawasi Khan V. The State (1969

t//
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SCMR 289) and Mian Manzoor Ahmed Watto V State (2000

scMR 107)

7 . With regard tci merlts he submitted that that he was

completely innocent of . any wrong doing; that there was

hardly any material to connect him to the commission of the

offense; that NAB had nd' jurisdictron to file a reference in this

case as it had not sought the permission of the Governor of

the SBP to do so under S.31 (D) NAO which was a mandatory

requirement; that the petitioner did not either misuse hts

authority or farl to exercise authority in connection with the

affairs of the Bangtadesh operations; that the petitioner had

no idea that arry illegalities were being committed in the

Bangladesh operationd; 'that the petitioner did everything

within his power to safdguard the interests ol the bank; that

there are only suspiciofls against him which caflnot take t[e
place of solid materia.l; that any financial wrong doings in

Bangladesh were not brought to his attention; that it was a

case of pick and choode; that the statement of Syed Shahid

Hussain Gadezt exonerated hrm of any wrong doing; that it
was not unusual to re(a.ir? persons posted overseas for more

than 5 years and thus rt was a case of further inquiry and for

all the above reasons he should be granted post arrest bail on

merlts.

8. Learned counsel for Petitioner No.2 Zubair Ahmed

submrtted that he was completely innocent of any wrong

dorng; that there was no material to connect him to the

commission of the offense; that he was the original whistle

blower; that Mr Goparlg should have been made an accused

rather than a PW and as such he had been discriminated

agalnst; that he was an o.ld man of 70 years of age and thus

for a-11 the above reasons 
. 
he should be granted post arrest

bail. ': ' "It
9. Learned counsel ,ifor petrtioner No.3 Muhammad

Waseem Khan submitted that he was completely innocent of

any wrong doing; that, ihere was hardly any material to

connect him to the commission of the offense; that the only ;-/'),.

1
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10. Learned counsel for petioner No.4 Imran Butt submitted

that he was completely innocent of any wrong doing; that

there was no material to connect him to the commission of

the offense; that he was a junior officer and as such his case

is on a better footing to that of petitioner Zubatr Ahmed; that

he only remained in .charge for 9 months after petitioner

Zubair Ahmed teft his'position; that it was the responsibility

of the committee headed by Tahir Yaqub which had been

appointed by the President of the NBP to look into the affairs

of the Bangladesh opefations and not his; that it was a case

of further inquiry and thus for all the above reasons he

should be granted post arrest bail.

I
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E41
material against him was a supplementary statement by

Mr.Gopang which was recorded a-fter delay of around one

year and 18 monthi; that any loans he had sanctioned was

done strictly in accorflance with the law, rules and relevant
.'

procedure and thus ftjr all the above reasons he should be

granted post arrest bail.

11. Learned senior pro$ecutor for the NAB opposed bail on

medical grounds to petitioner No. i Syed Ali Raza as in his

view the medical reports did not meet the legal requirements

for the grant of bajl on:rrtedical grounds primarily because the

petitioner as revealed by the medical reports could be

adequately treated within the jail hospital for his various

ailments. In support of his contentions he placed reliance on

The State V Haji Kribeer Khan (PLD 2OO5 SC 364) and

Khalid Huma5run V NAB (PLD 2017 SC 194). He also I

vehemently opposed a1L post arrest bail applications on merits

and contended that there was sufficient materiai on record to

connect all the petitioneis to the offense for which they had

been charged and in this respect took us through some

relevalt documents, S. 1 6 i statements and the findings on

merit which had already been made in this court's order

dated 27-09-2017 dismissing the pre arrest bail applications

of the petitioners. With regard to petitioner No.1 Syed Ali Raza

he stressed that in actual fact the statement of Sved Shahid"U.
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12. We have heard the partiqs and have carefully gone

through the record and considered the medical reports and

various authorities relied upon by the parties in the light of

the particular facts and circumstances of this case.

General

14. At the outset, as we have done before in other similar

NAB cases, we observe that cases of white collar crime are

generally of an intricate and complex nature and the whole

transaction and each ciiiinponent part of the scam needs to be

viewed in a holistic rnb.nner and not in isolation. This is

because in most ca.es 
'the 

offence couid not be committed

without the active involvement of aU the accused in the chain

of events which lead to the commission of the offense'

However, notwithstanding this observation it is settled law

that in cases of bail each of the accused needs in some way to

be connected with the alleged offense and in the case of non

bailable offenses such'as this there are reasonable grounds

for believing that the accused is connected with the

commission of the offense for which he is charged.

15. The current 
"."r1 

.. with many NAB cases, is more a

case of a joint criminal enterprise whereby every accused

plays their role in orddr to achieve a criminal object all of

which they w€r€ &wo.r€rof and could not have been achieved

without the active participation of all involved, resultantly a

coiossa-l loss to the tune of $185 million was caused to NBP.

b//
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Hussain Gad,ezi actua.lly went against the petitioner and was

in favour of the prosecution. Thus for all the above reasons he

submitted that the post arrest bail applications of all the

petitioners should be. dismissed .

13. We would also like to make it clear that the lindings in

this order are only based on a tentative assessment of the

material available on record arrd shall have no bearing on the

trial which shall be decided on merits based on the evidence

placed before the trial court.
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"Under the principle of law and justice, each bail
petition is to be decided on its own merits and the
Iaw applicable thereto, horvever, this Court cannot
remain oblivious of the undeniable fact that the
tendency of corruption in every field, has become a
threatening danger to the State economy, striking
on its roots. The public money, allocated for social
sector and elronomic well being of the poor people,
is consistently embezzled / misappropriated at a
large scale arld why the majority of the population
is deprived of essentia.l daily utilities, like pure
drinking water, health care and education
facilities, etc. It has become the foremost
obligation of each and every institution'
including the Judicator, to arrest this monster
at this stage, before it goes out of Proportion'
posing threat to the very survival of the State
and State economy, therefore, the Courts shall
apply the Anti-Corruption laws somewhat
rigidly, orice in fact the case is made out, at
bail stage, . against the accused Person.
Distinction, however, is to be drawn between the
ordinary criminal cases and of corruption on the
above analysis and grounds, while dealing with
barl matter ip an accused person, charged for
such like crirrles and also at the time of conviction,
once the case is proved against him then, Courts
are not supposed to show any mercy by taking a

ienient view in the matter ol sentence'"

t

Turning to the case of petitioner No.l Syed Ali Raza in

connection with his petition for bail on medical grounds.

17. In the case ol Kifayatullah V Federation of Pakistan

(2017 P.Cr.l,J 192) which ful1y considered the law of granting

bail on medical grounds as Per the earlier and latest decisions

of the superior courts, when dealing with the question of

medical baii and the difficulties in obtaining accurate and
L.--

I

r

16. For offenses of corruption charged under the NAO

(white collar crimes) the Hon'ble Supreme Court in the recent

case of Rai Mohammed Khan V NAB (2017 SCMR P.i152)

has emphasized that the grant of bail in such cases must be

construed strictly and rigidly even if, as in that case

referred to above, the a.mount involved was on the lesser side

being only approx RS 12M (as opposed to millions of $US as

in this case) in the foiiowing terms at P. 1 154 para 7;
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reliable medical repgrts tfiis bench of this court observed with

great concern as undei atPara's 29 to 31.

r1"29. ln detetmiriing ' hether an accused is genuinely' ' 
,

entitled to bhil on'medical grounds under the law is1 r'! '.
often a difficr.Iit'decision for the Courts to make in ourl t

particular environment. We have observed on numerous
occasions that a number of people who were quite fit
and healthy and attending their offices before being
involved in a NAB inquiry al1 of a sudden became quite
unwell and often required hospitalization for various
ailments which were either not present before or at least
did not seem to trouble them unduly in their every day
Iife prior to the NAB inquiry.

30. In this respect it is observed with great pain that
from time to time the Courts do not appear to receive
either entirely reliable or accurate medical diagnosis' or
prognosis' from the concerned Doctors not withstanding
their hippocratic oath, expertise, experience and good

standing in society. Under these circumstances we

consider that the Courts need to be cautious in granting
bail on medical grounds especially if it would disrupt
the whole trial process through long delays and thereby
in itself lead to.. the ends of justice being defeated
especially in cases such as this where there are many
accused. It appears to us that a ba-lance needs to be
struck between 'taking a humanitarian approach in
accordance with the law and ensuring that the Courts
are not duped.^,.into granting bail on account of
sickness/ailment\hete one of the main objects behind
the application iq to delay and disrupt the trial to the
benefit of the'dcqused and to the detriment of the
prosecution as opposed to genuine health reasons.

31. It would seem to us that the safest course in such r''
cases is for the Court to convene a medical board with
the specific terms of reference to opine (a) whether the
sickness or ailment with which the accused is suffering
is such that it cannot be properly treated within the
premises of jail apd (b) whether some specialized
treatment is needed and (c) whether the persons
continued detention in jail is tikely to affect his capacity
or is haz ardous to his life. Such opinion on these
aspects would greatly assist the Court in determining
whether bail on. medical grounds may be applicable in
the given case ldependin[ on its particular facts and
circumstances", 'i

t'

18. Regrettably a yea,r and a half after the passing of this

order the position generaily remains the same. Namely, that if

you are a wealthy and/or influential person/accused you can
h

t
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generally obtain medical certificates/opinions to meet your

requirements in orderr to enable you to be transferred from

prison to hospitals o.r,6ia" .of the jail premises where you can

enjoy much better facifities such as free access to mobile '

phones, air conditioryng, cable. television, better food,
.a

unlimited visitation rights, a greater level of freedom of

movement within trre irdspitai environment etc with the knock

on effect of often 'delaying the trial due to your non

appearance to the disaQvantage of those who are locked up in

jail whose bail has been'rdeclined. On a brief review of those

accused who are con$rted in outside prison hospitats in

Karachi in NAB case's .. it appears that there are 4 such

accused; the petitioner No. 1 (former long term (almost 1 1

years) President of NBP, two Additional Inspector General's of

Police and a sitting MPA. Not a single Poor or un influentlal
prisoner is in hospitFl outside of jail. This in our view tends

to point prima facie to' discrimination under A.25 of the

Constitution and is a poor reflection of the Dr's and medical

boards who are tasked with making honest and accurate,,'
assessments of a prisoner's health who claims to be unwell.

19. Of course if a prisoner needs to be treated in an outside

Government Hospital on genuine medical grounds this is

his right as enshrined'in.Article 9 of the Constitution and it

must not be denied tq him provided that he meets the legal

requirements of medica-l bail. . Namely, (a) whether the

sickness or aiiment with which the accused is suffering is

such that it cannot be properly treated within the premises of

jail and (b) whether sbme specia-lized treatment is needed and

(c) whether the perso4s continued detention in jail is likely to

aflect his capacity oi is hazardous to his life. Or if he

requires a few d4ys'gmergency treatment which cannot be

provided within the jail premises he may be taken for the

required treatment and then returned to jail.

,(

20. In our view, the ,current case of petitioner No.l's

appiication for bail 'on medical grounds appears to be a

classic case of the petitibner attempting to engineer a medical

)'I

I
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board in his favour so that he could avoid being sent to
prison and instead be. sent to a hospitai outside of the jail.

Hearings in the pre airest bail case of the petitioner

continued for a number 5f weeks and the petitioner was busy

moving around the court and instructing his counsel witholt
any impediment. He never during his submissions made any

reference to any illness that was at that time causing him any

difficulty. However, when his pre arrest bail was recalled he

surrendered to NAB, he was produced before the

accountability court the trext day and on his counsels own

admission without spe{ding a single day in prison he was

sent as an emergendj,case to the National Institute of
Cardiovascular Diseas\es (NICVD) who also referred him to
the Department of Psychiatry and Behavior Sciences Jinnah

Post Graduate Medici Centre (JPMC) where he was seen by a

Professor of Psychiatry r.n1-ro gru" a one page expert opinion

opining that petitionell No.I was a suicidal risk on
t.

02.lO.2O17.lt then seems.that on the next day i.e 03.10.2017

petitioner No.1 was takeri back to the NICVD where quite

illegally without any court order a senior Professor of

cardioloS, constituted a medical board for 2 days later. on
O5-|O-20I7 it appears tleat the medical board consisting of

senior cardiologists of petitioner No. 1's choice was constituted

(at1 of whom were Professors or senior Dr's of cardiolory of

NICVD which is a government hospitai). This medical board

had no specilic teims o{ reference but was simply constituted
I

to examine the petitiond. It followed the opinion of the JPMC

psychiatrist who was not a member of the board, recognized

that the petitioner had had a heart condition in the past and

since he was complainilS of chest pains he should undergo a

Myocardial perfusion soan to assess his symptoms and risks

of further cardiac even.fi. Since this time petioner No.1 has

remained in Hospital outside the jai1. Interestingly none of
these alleged illness'es were raised during the petitioners
pre arrest bail hearing. The petitioner then applied for bail

on medical grounds based on the above reports. A so called

fait accompll. When cdunsel was asked under what lawful

authority such boards had been constituted n. O.oOr".O "rr,_
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number of authorities on reports of medical boards however

in all such authorities the medicel board bad been

constituted either on the orders of the trlal court or of

the high court and not by any other authority and as such

were of no assistance to hlm. Under these circumstances

where the medical Uofias were constituted without the

knowledge of the trial cotrt let alone pursuant to an order to

constitute such a board we find that this medical board to -' '

have been illegally. . constituted and aost probably

engineered by the petitloner to acbieve the deslred

result. Thus we were of the view that these medlcal

reports were of no legal value and could trot be safely

relied upon.

21. This is not a coinmon problem being faced by the

Courts as alluded to earlier in the case of Kifayatullah

(Supra) . In one pre arrest bail petition before this bench a

petitioner from Lahore who had been regularly attending the

bail hearings relied on medical certificates to justify his

absence once his part of the bail hearing was over and when

his bail was recalled despite orders of this court to be present

on the next date when.lthe order was announced he remained

absent and was not even in the hospital where he was

allegedly admitted on the basis of medical reports or at his

house on bed rest when his arrest was sought to be made'

Instead he had absconded and' went underground and

thereafter approached the Hon'ble Supreme Court for bail on

merits. .

22. The accountability courts have no power to grant bail to

any accused since offenses under the NAO are non bailable'

It appears therefore bY using

accused/ prisoner by remaining for

hospitals outside of jail is circumventing the settled principle

of law that what.carnot be done directly cannot be done

indirectly. In essenca, without duly constituted medical

boards accused/prison6rs in NAB cases are remaining in

hospitals out side of jail for months on end and are in effect
t)l/t/

t

\

such

months

tactics the

on end in

t

l"
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on medical bail except conlined to a hospital outside of jail

which as discussed earlier has much better personal

facilities. We will return'to this aspect of the case later in this

order

23. In the light of the above background this court

attempted to obtain honest, accurate and reliable medical

reports in respect of the cardiac and mental health issues of

the petitioner, and with the consent of his counsel,

constituted a medical'board by our order dated 23-11-2017

which sated as under:

24. Learned counsel for ,petitioner No. 1 did not raise any

objections to the constitution of this board and rather

expressed his satisfaction with its composition and its terms

of reference

{

{

h

I

"By consent a Medical Board is hereby constituted
comprising (i) Professor Riffat Moazzam (Psychiatry) of
Aga Khan University Hospital, Karachi, as Chairman,
whereas Professor' Khawar Abbas (Cardiologist), AKUH
and Muhammad Isha (Cardiologist) AKU as members of
the Board. The above Board shall thoroughly examine
the petitioner at Aga'Khan University Hospital, Karachi,
and carry out all riecessary tests in resPect of cardiolory
and mental health issues of the petitioner. The
Chairman of the Board shall give her independent
expert opinion in black and white on the following two
(2) aspects:-

(a) Whether the sickness or ailment with which the
petitioner is suffering is such that it cannot be
properly treated or cured inside the jail premises
hospital and '

(b) Whether continuous detention of petitioner in jail is
likely to affect his capacity or ls hazardous to bls
life.

Likewise, Professor Khawar Abbas and Muhammad Isha
shall a-lso give their respective independent expert
opinions in respec! of cardiac issues, if any, faced by the
petitioner in black ahd white on the following two (2) "

(a) Whether sicknesi or ailment with which the petitioner
is suffering iS' such that it cannot be treated or cured
inside the jail prer,nises hospital and

(b) Whether the petitioner's continuous detention in jail is
likely to affect his capacity or ls hazardous to hls
llfe'
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25. The findings of the Board with respect to the cardiac

condition of the petitioner are reproduced as under:

Khawar Kazrri
Professor of Medicine (Cardiolory)
Aga Khan University Hospital
Karachi
Dated:08. 72.2017"

"a) His sickness/ailment can be managed within
jail premisqs hospital.

b) There is a risk o.f worsening of his coronary artery
disease as stresg and improper diet can not only lead
to progression of .disease but also increases the risk
of acute event e;g. Acute Myocardial infraction. (bold
added) 

Sd-

Dr. Muhammad Ishaq
Consultant Cardiologist
The Aga Khan University Hospital
Karachi
Dated:8-12-2O\7

a) There is no need for hospitalization at present
and he can be managed in the current setuP
provided he takes his medications
regularly. (bold added)
Since he is a cardiac patient his symptoms and in
fact the disease may progress under a state of
stress and in appropriate medications and faulty
diet.

sd/-"

b)

26. So far as the cardia'c reports are concerrled these are

self explanatory and would not qualify the petitioner for the

grant of bail on medical g.{ounds as they clearly opine that he

ca be treated in jail hosplfal or in one case no hospitalization

was required. Thus, or,$* ground bail on medical grounds

is not available to the petitioner in respect of his cardiac

problems

27. Tihe findings of the Board rvith respect to the mental

health condition of the petitioner are reproduced as under:

Dr. Riffat MoazamZamLan Ph.D
Professor & Clinical Psychologist
Department of Psychiatry
The Aga Khan University Hospital
Karachi.

{

W'
't

'.
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Whether the sickness or ailment with which
the petitioner is suffering is such tbat it
cannot be properly treated or cured inside the
jall premises hospital.
My examination of Mr. Raza reveled that he is
suffering from anxiety and depression, and is
traumatized by the ordeals he suffered after his
bail was cancelled. His current confinement in
a room has also caused a marked increase in
his claustrophobia, and he describes having
lost his will to live. Although he is on
psychotropic medication that can be
administered anywhere - including a hospital
in the jail p,remises - his symptoms will not
improve unless there is a chaage in his
physical environment. Keeping him confined
will significantly diminish the effect of
medication. (bold added)

Whether continuous detention of petitioner in
jail is likely 'to affect his capacity or is
hazardous to his life.
Continued conlinement is detrimental to Mr.
Raza's mental health and his symptoms will
continue to rvorsen if he is sent to jail. It is
also my professional opinion that Mr. Raza should
continue his psychiatric treatment under Dr.
Afridi's care."

28. With regard to the opinion regarding the mental health
of the petitioner we find this more problematic. It appears
that he is suffering from anxiety, depression, trauma and

claustrophobia brought on by the recalling of his pre arrest
bail and whilst recognizing that these illnesses are serious we

consider that such symptorns/illnesses would be common

amongst many persons confined in jail and if medica-l bail
was granted on these grgunds alone then most of the jail
population would be granted bail on medical grounds. Such

symptoms are also easy to feign and are based more on the
persona-l views of the palient as narrated to his doctor. The
petitioner says that he b6came unconscious due to panic
and anxlety when he was moved to jail yet surprisingly by
his counsel's oqrn adrnission he never spent a day in jail
and even more surprisingly he was sent straight to a

specialist cardiac hospital rather than for a psychiatric
assessment and he still remains in that cardiac hospital

1
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despite his cardiac reports opining that he can be treated

in jatl hospital or without hospitalization at all with

respect to his cardiac issues. It is also informative that

the petitioner's merital health issues by his own

admission only started when his bail was recalled i.e' he

had no prior history of anxiety, depression or claustrophobia'

Significantly the medical oPinion states that he can be

treated in jail with the same medication however his

symptoms rvill not impiove unless there is a change in his

physical environment and such symptoms will worsen if sent

to jail and coutinued.confinement is detrimental to his health'

We find the expression 'Icontinued confinement" rather odd as

the petitioner has never been confined in jail and he can if he

returns to jail, and so {esires, be moved to a jail barrack

where he can have the company of many other prisoners and

can from time to time, in accordance with the jail rules, move

around within the confines of the prison which is quite

spacious.

29. Granting bail on medical grounds on the basis of the

mental health issues whiih the petitioner is suffering from i'e'

anxiety, depression, tratdna and claustrophobia would in our

view be a very dangBrou$ precedent to set as such illnesses

are easy to feign, rvqria U" common to most prisoners

confined in jail and {$icult to accurately and precisely

diagnose in terms of severity vis a vis being possible for

treatment in jail and bgirig hazardous to life' If the opinion of

the medical experts especially psychiatric in this case were to

be accepted in its entirety without applying our independent

judicial mind and considering the background facts and

circumstances of the case and the ground realities

surrounding the dilficulties of prison iife it would tend to

imply that prisoners confined in jail suffering from anxiety,

depression, trauma ,or claustrophobia (depending on its
severity) could in effdct never be sent to jail as such persons

would be confined which would aggravate their illness or be

detrimental to their health especially if they had a prior

cardiac history (however minor) and they would be entitled to
t,,
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bail on medical grounds as their case would in effect be on

the same footing as petitioner No.1's case. Indeed, in our view

there is little doubt that even for the most hardened criminal

being in jail is most li*lLy to be detrimental to most prisoners

mental heath as ,f," ir$o.,". is confined and kept away from
TI

his loved ones in a diff.iqult environment (especially for those

lucky enough to be ,"."{. !o a tife of relative luxury/comfort)

but the real question ul our view is whether such anxiety,

depression, trauma andl: claustrophobia which is caused on

account of the confinemlnt in jail as in the petitioners case

can be treated/managed.jn jail through the use of the correct

medication.

30. In our considered, opinion bail on medical grounds

can only be granted in cases relating to mental health

issues in exceptional cases and under exceptional

circumstances. In our view this case does not qualify as

such a case based on the medical reports and the

particular ailments stffered by the petitioner which are

common to most prisoners and the particular facts and

I
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circumstances of this case whereby he had no previous

history of mental illness (has attempted initially to

engineer reports in hii favour without lawful court orders!

and most importantlg his illness can be maaaged and

treated in the jail hospital with the necessary medication

as opined in the psychiatric medical rePort. Thus taking

into account the medical reports and the above

discussion the petitioners petition in so far as it relates

to bail on medical grounds is hereby dismissed.

31. As such we hereby direct that the petitioner be

immediately moved from his present location to the hospital

within the confines of central prison Karachi and that he may

be treated by a psychiatrist of his own choice at his own

expense in jail hospital who shall check on his condition and

control his medication as often as need be ' He may also

provide the required counseling if he considers that this

would be beneficial to the petitioner's condition and assist in
L/



s-6 I

his recovery. His medication shall be kept with the jail doctor

who shall administer the prescribed dosages at the required

times.

92. On account. of the above discussion, concerning jailed

prisoners and the medical issues which they may have during

their confinement in jail we consider it appropriate to set out

some guidelines for -"ii"ul treatment for those prisoners in

jail in NAB cases since a consistency in approach apPears to

be lacking and all prisoners suffering from any ailment must

be treated equally.

33. As such we hereby hy down the followlag guldellnes

(although flexlble and non exhaustlve as much will depend

of the nature and seriousness of the particular illness and the

particular facts and cireumstances of each case) for all NAB

cases which should bi followed by the jarl authorities,

I

concerned Doctors, hospitals and accountability Courts

(a) if an accused whilst in jail requires urgent medica-l

treatment whic6 cannot be provided within the jail
premises and is potentially an immediate threat to
irls iif" the jail superintenclent under signature of the
jail doctor shall send the accused under guard to the
nearest government hospital for his check up with
intimation to the accountability court.

(b) the concerned specialist Dr shall then give a check
up to the accusid and shall return him to the jail
piemises under guard the next day if the check up
iitrd" t o serious .life threatening illness and such
illness can be treated in jaii premises with the
appropriate medication. On return to the jail the
superintendent shall immediately intimate the
accountability cc-rrt.

t
&.

(c) If however in the opinion of the Dr further tests etc
are required the hospital may admit the accused and
complete such tests within 7 days. If the. results are

simiiar to (b) above the hospital shall act in the same

manner as Per (b) above'

(d) If however, the concerned Dr is of the view that the
illness is more serious the Dr' may under intimation
to the jail superintendent and accountability court
keep the accused under treatment and observation
forafurtherTdays.

L"
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(e) After the expiry of this further 7 day period the

hospital shall return the accused as per (b) to jail
under intimation notice to the jail superintendent
and the accountability court subject to (f) below.'

(f) If, however after this further 7 day period, the Dr. is
of the view that due to the serious nature of the
accused ailment it is necessary for the accused to
remain admitted in hospital he shall intimate the
same to the accountability court setting out the
nature of the illness.

(g) The accountability court sha11 then establish a
medicai board to assess the extent of his illness.

(h)An accountabiiity court when establishing a medical
board shall generally request the secretary health to
constitute a medical board consisting of the required
experts in most cases from a Government hospital
r,r,hich wilt be dir'ected through the order constituting
the board to:

"give their independent expert opinions in respect of
the given illness of the petitioner in black and white
on the following two (2) aspects:-

(i)Whether the sickness or ailment with which the
petitioner is suflering is such that it cannot be
treated or cured inside the jail premises hospital and

(ii)Whether the petitioner's continuous detention in
jail is likely to affect his capacity or is hazardous to
his life

(i) In such cases the secretary health will be directed to
constitute such a board within 5 to 7 days of the
order of the Court and the board shall submit its
report to the Court within i5 days of its constitution.

(j) However in exceptional cases where the court is of
the view that it would not be appropriate after
recording reasons for a medical board to be
constituted by the secretall health consisting of Dr's
from Government hospitals. For example, if the
accused was deemed to be an influential person on
account of his position, status in life, wealth,
relationships with influential personalities etc the
court shall be at liberty through exercising its
discretion to constitute its own board of medicai
experts on the given illness from experts from non
government hospital such as Aga Khan University
Medical hospital, Liaquat Nationai Hospital, South
city Hospital, PNS Shifa etc from a list of Dr's
provided by the NAB along with their expertise,
experience and specialization from such hospitals

tl,
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having the required expertise or even from outside
the province e.g. PIMS under the same terrts of
reference at the cost of the petitioner.

(k) In any case if the court has any doubt or concerns or
lack of clarity about the medical report so furnished
it will be open to the court to call the members of the
board to seek explanations and fully satisfy itself as
to the its next course of action vis a vis the
petitioners medical treatment/place of hospitalization
which it shall keep under review through calling for
periodic reports on the petitioners medical condition.

0) If it is found that any Dr or hospital has liled an
inaccurate, mi.sleading incorrect or false
report/opinion then that Dr/and or hospital shall be
subject to the consequences under the law.

Dealing with the petitions on merit.

35. When we recalled the pre arrest bail of the petitioners

vide out order dated 27-09-2OL7 we dea]t with each case of

the petitioners in detail on merits and found that there was

sufficient material on record to connect the petitioners to the

offense for which they had been charged. Following the case

of The State v Zrubair (PLD 1986 SC 173) the petitioners

must show some new ground for their bail application or a
ground which was not available at the time when their pre

arrest bail was argued.

36. It is extremely doubtfui whether the petitioners have

been able to produce any new ground or rely on any material

which they were not aware of at the time when their pre

/?

34. By setting out the above guidelines, which we stress

are flexible and non exhaustive, based on the particular ..
facts and circumstances of each individual case it is hoped

that only genuine sufferers ol serious ailments will be

hospitalized outside of prison based on the principles

governing bail on medical grounds and that such relief shall ,
be available to all those prisoners confined in jail with

medical problems who meet the relevant legal requirements

regardless of their status, standlng or position in society

or their financial means.

I
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arrest bail was recalled (apart from petitioner No.l,s medical

ground which we dea-lt with earlier in this order) but have

simply repeated in lErge part their arguments at the pre

arrest bail stage. All the petitioners have been given a specific
role in the reference which was mentioned earlier in this order
and shall not be reproduced here in order to avoid repetition.
In any event we are gflthe view that no material has been

brought on record to persuade us that our original findings in
respect of each of the petitioners to connect them to the

commission of the offerise for which they have been charged
requires interference. Our order dated 27-09-2017 recalting
the petitioners' pre arrest bail should be read as part and
parcel of this order and for the sake of brevity we reproduce

our findings on merit in respect of each petitioner.

37. Turning to the gase of petltioner No.l Syed AIi Raza

in connection with his petition for post arrest bail on merits
(as opposed to medical bail which has been dealt with earlier

in this order) we have already held as under whilst dismissing
his case for pre arrest bail at Para's 30 to 36:

3O.Turning to tho case of petitioner No. 1 Syed Ali
Raza former President of the NBP. At the outset we
would make it clear that every man is equal before the
law however high or low his position in life may be as
provided in Article 25 of the Constitution and Islamic
law as such the fact that petitioner No.1 was President
of the bank with mgny awards and honors to his name
is irrelevant in this case.
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3 1 . We find no fdrce in the contention by learned
counsel for the petitioner that this is a case which fa-lls
within the ambit of S.31 (D) NAO which concerns
inquiry, investigatio'r,r of proceedings in respect of
imprudent bank loans. From a bare reading of the
reference it is clear that this case is one which falls
under the ambit of S.9 NAO which primarily in this case
concerns a misuse of authority and failure to exercise
authority which led to undue benefit and favors to
others and a loss'to the Nationa-l Exchequer. In our view
this case is similar.to the reference which the NAB filed
against the Bank 3f etr.rj.U (BOP) whereby numerous
bank officials through their connivance and deliberate
misusing and failing to exercise their authority had
caused a colossal loss to the BOP. As in that case the
President, Directors, Senior Officials of the BOP and
beneficiaries were all accused in the reference. A

I
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discussion of that cases investigation under S.9 by the
NAB and a duty of.'the Supreme Court to monitor so
that such investigations are carried out fairly can be
found in the case of BOP V Harls Steel Industries (Rrtl
Ltd (PLD 20 10 SC 1109) and BOP V Accountability
Court No.1 (PLD 2014 Lah 92\ although this case
involved the acceptance of a PB from a BOP accused the
case indicates at P.9B Para 2 that the case concerned
misuse of authorjty by the President of the BOP and
other senior BOP banking officia-ls in order to favour
beneficiaries through their fraud, misuse of authority
and failure to exercise authority which nearly brought
the bank and its depositors down and fell within S.9
NAO. Thus we find that petitioner No.1's contention that
NAB does not have the jurisdiction to deal with this case
of mega corruption under the NAO to be without
substance as based .on the particular facts and
circumstances of the case it falls squarely within the
ambit of S.9 NAO. With regard to the NAB having the
authority to investigate bankers we note that the NAB
had received the permission of the SBP as per S. 31(c) of
the NAO to proceed against the accused in this
reference all of whom are bank employees of the NBP
and thus there has been no violation of the NAO in this
respect. I

32. We wouid also point out that in this case we have
taken into accoUnt that in our view bankers, all of
whom are accuded in this reference, have a special
fiduciary duty of trust to their depositors and in this
case as well the national exchequer which cannot be
taken lightly

33. The petitioner No.l has been assigned a specific
role in the reference which is set out in para 2 of this
order and by his own admission is a seasoned
experienced banker of repute who had served as
President of the NBP for ten and half years and as such
would have known "the ins and outs" of the bank and
all its policies. With regard to the allegations that he
failed to exercise his authority to prevent the illegal
activities which rvere . occurring in the Bangladesh
operation of NBP which caused a colossal loss to the
bank it is clear from the record that he was fully aware
of such activities and illegalities which were causing a
colossal loss to the bank and by lailing to exercise his
authority failed to take any measures to rectify the
situation. Petitioner No.1 was President of the Bank and
Chairmal of the Board of Directors. The audit reports of
the bank were placed before him for his consideration in
ordinaqz courle as President of the Bank and chairman
of the Board of Directors and he was in full knowledge
of the illegalities/ irregularities/violation of rules and
reguiations and adverse comments in connection with
operations of the NBP Bangladesh (refer S. 161
statement of Shakeel Hayat). This case does not concerr:
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the net profit being made by the NBP which may have
been even greater had the petitioner taken measures to
exercise his authority to prevent losses which were
illegally caused b.V p faiture io exercise authority/ misuse
of authority by him and other co-accused in the
reference who were also employees of the NBP ali of
whom like petiti6ner No.1 owed a fiduciary duty of care
to the bank, its ddpositors arld the national exchequer.
In particular in 20B9 and 2010 audit report the issue of
non-performing loans in Bangiadesh operations was
clearly mentioned and was also pointed out in its overall
conclusions raising alarming concerns about the
Bangladesh operations on which no effective action was
taken. Like wise the audit report of 2077-12 raised
particular concerns about the operations of the bank in
Bangladesh. 25 irregularities were noted in the audit
report but again no action '*'as taken. However despite
these all being within the petitioner's knowledge he
failed to exercise his authority and misused his
authority in allowing the situation to continue. S. 161
Cr.P.C. statement of Shakeei Hayat also shows the huge
irregularities being carried out in the Bangladesh
operation of the bank which had also been highlighted
in the audit report which petitioner No.l was fully
aware. Notwithstanding such knowledge there is no
material on record to show that the petitioner No.1 in
his capacity as Chhirman of the Board in his ten and
half years as President of NBP ever even held any
meeting to discuss the operations of the overseas
branches of the ' bank (including in Bangladesh)
notwithstanding his knowledge concerning the
illegalities being carried out in the Bangladesh
Operation which was continuing right under his nose'
In our view not only did petitioner No.1 misuse his
authority/failed to exercise his authority but his
inaction(s) prima facie amount to criminal negligence on
his part bearing in mind his vast experience as a Senior
Banker, especially d,s President of the NBP over such a
long period of time. The document at F 336 headed
Presidents Note by a NBP internal investigation team is
particularly damning of the Presidents running of the
bank and goes along way in explaining how this
iltegality in Bangladesh was able to flourish under the
nose of the President'. (See also S.161 statement of Syed
Shahid Hussain Gadezi)

34. With regard to the allegations that he was
unaware of the HR policy on overseas tenure and
posting we find such a argument quite incredible
bearing in mind that he had been the President of the
NBP for over ten and half years. Such lack of knowledge
about such important bank policy issues beggars belief.
We are the view that he was fully aware of the non-
extension policy but malafidely and deliberately ordered
it to be violated in the cases of the accused No.2 Zwbair
Ahmed who was Regiona-l Chief Executive NBP based in

h
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Bahrain who served overseas for around 18 years and
who was also responsible for the Bangladesh operations
who by his own admission he met quite regularly'
Likewise he allowed accused No.11 SQM Jehanzeb who
remained posted in Bangladesh for more than Iive and
was committing d great deal of the illegalities which was
causing heavy loss to the bank to remain posted in
Bangladesh for ,frivolous and unjustified reasons in
clear violation of the overseas posting policy. In our view
to allow these two bfficers to iemain posted overseas in
violation of the overseas posting policy was a deliberate
attempt by petitioner No.1 to shieid these officials from
poteniial criminal liability arld at a minimum from
disciplinary proceedings. (see SBP letter dated 10-04-
20 15 seeking an explanation from the NBP President on

this issue). Accused No.11 therefore never returned to
Pakistan to be held accountable lor his illegal conduct
and retired overseas and is an absconder in this case'
Likewise Zuba;- Ahmed was continuously extended
without reason. According to petitioner No.3 Zubair
Ahmed who was in regular contact with petitioner No' l
and as Regional Chief for the Bangladesh Operations
carried out two inquiries into the Bangladesh operations
which were both aborted and again it does not seem

believable to a reaSonable man that Zubair Ahmed being
an experienced senior banker would not have
mentioned the substance of these inquiries or the
problems which were being faced in the Bangladesh
operations to petitioner No. 1 who he directly reported
to. What is more surprising is that Zubatt Ahmed
petitioner No.3 aborted both these inquiries despite
knowing of the wrong doing taking place in the
Bangladesh operations by NBP officials posted ln
Ban[ladesh within .days. We will return again to this
."p"it of the case when we come to the case of
petitioner No.3 Zubair Ahmed.

35. With regard to petitioner No. l's contentions that
as President of the Bank he had absolute discretion to
relax the overseas poiicy unilaterally we find this
argument to be unsustainable keeping in view the
ovirsea's posting policy. The President of the NBP is not
a king exercising a royal prerogative by acting according
to hiJ own whims and wishes in running a bank. The

bank has a structure with a Board of Directors, a
management committee and various sub-committees'
The policy of non-extension is absolute and allows
relaxation in only two situations at the Presidents
discretion one of which is age and the other is family
and even then subject to the ratification of the HR Sub
committee. (see Overseas posting policy) The reasons for
relaxation have not been met in this case (Zubair and
Jehanzeb) and no where are such reasons for relaxation
specifically found in writing. Liken'ise no ratification by
the HR Sub committee has been placed on record' Thus
we are of the view that the petitioner No.1 also misused

?
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his authority/ failed to exercise his authority for
malafide reaiot s in'allowing both Zubair Ahmed and
Jehanzeb to remain in Bahrain and Bangladesh
respectively belqnd the non-extension period as
provided in the , bank's overseas policy on frivolous
grounds in order to shield them from potential criminal
t=i^Ultity or at a minimum disciplinary proceedings and
did noi even take any action once against such postings
once this came to'his attention. Even otherwise under
the oversea's posting policy before an extension could be

granted both the extendees (Zubatr Ahmed and
Jehanzeb) had to first return to Pakistan before they
could be extended which they failed to do and thus
there extension was also iltegal on this count. Petitioner
No.1 did not raise the ground of any malafides on

account of the NAB for filing the reference against him,
apart from it being under S.31 (D) and being without
jurisdiction, and we have not seen arry such malalides
on behalf of NAB fpom the record.

36. As such we find that there is sufficient material on

record to prima facie connect the petitioner No' 1 to the
offence for which he has been charged. In addition we

are of the view that there is no material to suggest that
NAB has acted in a malafide manner against petitioner
No.1 which is a pre-condition for the grant of pre-arrest
bait. As such the pre-arrest bail granted to petitioner
No.1 is hereby recalled with immediate effect"
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38.

(D).

Para27 and 28 also reads as under with respect to S'31

27. Cefiatn ol the petitioners have claimed malafides on

account of NAB and the complainant because this case

falis under S.31 (D) and no permission of the Governor
of the SBP was received

.(

28. With regard to,NAB failing to get the permission of
the Governor of the SBP to authorize the inquiry under
S.31 (D) NAO we are of the view that this does not
amount to matalide on the part of NAB as this reference
has not been charged under S.31 (D) of the NAO and
hence the question of permission or not is irrelevant'
This referente has been charged under S'9 NAO which
deals with misuse of authority and failure to exercise
authority in ordeb to benefit others and fraud and
criminal breach of'trust all of which elements aPPear to

be present in this case as it was in the 20 10 case of the

Bank of Punjab as will be discussed later which in our
view is on ii-ila. footing to this case namely illegal
loans being sanctioned through the misuse of
authority/ failure to exercise authority through fraud by
bank officials". LZ
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39. With regard to the case of petitioner No'l we would

reiterate that this is not a case under S'31 (D) NAO in respect

of imprudent bank. loanS but a case on his part of misuse of

authority and/ or a case of failure to exercise authority which

lead to a loss of millions of US$ to the bank on account of the

reasons mentioned above. In our view the statement of Syed

Shahid Hussain Gadezi also fuily implicates the petitioner

No.1 in his illegal acts

40. Thus, for the reasons mentioned above we find that

prima facie there is sufficient material to link petitioner No' 1

Syed Ali Raza to the'commission of the offense for which he

has been charged an$ as such his petition for post arrest bail

is hereby dismissed.

41. Turning to the case of Petltioner No.2 Zubair Ahmed

in connection with his petition for post arrest bail on merits

we have already held as under whilst dismissing his case for

pre arrest bail at Para's 37 to 4O:
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3T.Turning to'the case of Petitioner No'3 Zubair
Ahmed who "was regional chief executive with
oversight of the Bangladesh operations when the offense
was committed and has been given a specific role in the
reference as set out in para 4 ol this order' The

contention of petitioner No.3 Zubair Ahmed that he had
no control over operations in Bangladesh is completely
belied by the oflice order dated |2-O2-2OO2 concerning
reorganization of overseas operations which at Para 4
provides as under:

"REGIONAL CHIEF EXECUTIVE: Regional Chief
Executives will exercise business and financial
powers and administrative powers in accordance
*itt their respective grades. They will be
responsible for affairs of branches and ofllcds
fatting under their jurisdiction as detailed at
annexure "C" and carry full administrative
authority over these Branches and offices
accordingly. They will have direct administrative
reporting line to the President.
To facilitate mobility for business purPoses'
RCEs are authorized to travel within their
tegion, (a11 Cities and States) and Pakistan with
pri-advise to Head Office' Similarly inter regional
visit with mutual concurrence and consultation
amongst the concerned RCEs is also authorized in
the same manner' They are also authorized to

k-
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depute any staff in their region for official visits in
the same manner. It is understood and required
that RCEs will exercise this authority with
dlligence app specilically for Purpose of
monitoring .', branches and business
opportunities in other Citles and States. RCEs
are also aqthorized to transfer staff within
their respective Region and depute any staff
withln their Region for addltlonal support.
Head Office will be informed of such transfers
accordingly.

38. It is quite apparent from the above that petitioner
Zubatr Ahmed had control of the branches in
Bangladesh and was not a mere powerless spectator to
the wrongs, illqgalities and irregularities being
committed in suc(r branches. He was a very senior
Banker being Regional Head with years of experience
behind him. He visited Bangladesh 21 times over a 3
year period and cldimed TA/DA of US$69,000 $et made
no report/note of such visit) and as such it was
inconceivable that he was unaware of the illegalities
being committed in the Bangladesh operations. During
oral arguments by his own admission he started two
inquiries in the alleged wrong doing in the Bangladesh
branches where he had even taken away certain powers
of the officials who were allegedly committing illegalities
but for reasons best known to himself the 2 inquires
were aborted and after 3 days the powers were returned
to the concerned officials. In our view this shows that
petitioner No.3 Zubair Ahmed was fully aware of the
wrong doings/illegalities in the Bangladesh branch and
had the power an{ authority to preveat it but he did
nothing to prevent it which was a complete failure to
exercise his aut[ority and in fact by aborting the
inquiries and hzinding back the powers it is apparent
that he was a part of the cover up to deiiberately hide
the illegalities in the Bangladesh banking operations
and shield those responsible for liability (Refer Zubair
Ahmed's letter dated 16-03-2009 to Jehanzeb taking
away his discretionary powers and letter dated 19-03-
2OO9 restoring those discretionary Powers after 3 days
only). He had the Power as indicated in the re
organization of overseas operations to transfer the
delinquent officia-ls and commence disciplinary
proceedings. He a-lso by his own admission reported
directly to the President so in our view it is
inconceivable that he did not report this matter to the
President who he was in regular contact with. If he did
not do so this in our view would amount to a clear
failure to exercise his authority to prevent the losses
which later occurred (Reference is made to S' 161

statement of Khalid Mahmood and his Report).

39. Once this debacle came to light and could no
longer be concealed 3 inquiries were authori zed by the ,2
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bank. The Khalid Mahmood Report at P.47 found that
petitioner No.3 failed to exercise his authority' See also
S. 161 statement of Munawar Hussain Gopang dated 07-
o7-20r5 t

4o.Petitioner No.3 was also the beneficiary of the illegal
actions of accused No.5 Mirza Abrar Baig and accused
No. 10 Imran Ghani who through both there misuse of
authority/failure to exercise authority violated the HR
overseas policy by extending the petitioner's stay
overseas beyond th'e limit of 5 years and allowed him to
remain outside of Pakistan for 18 years which can
hardly be seen as a smal1 oversight especially as
petitioner No.3 had 3 negative reports against him
which was completely in violation of such rules so that
he could continue the illegalities in Bangladesh
operations unabated and cover up the same. Such
il1egal extension was also approved by the President of
the bank without any justification whatsoever and
completely in violation of the non extension policy on
overseas postings which we have already found that he
was aware of and that he had no unilateral powers to
relax arbitrariiy based on his own whims and wishes. As
such we find that there is sufficient material on record
to prima facie connect the petitioner No.3 Zubatt Ahmed
to the offense for which he has been charged and
accordingly his pre arrest bail his hereby immediately
reca-lled especially as there has been no malafide on the
part of the NAB.

43. Turning to the case of petitionet No.9
Mohammed Wasim Khan. He has been given a specific
role in the reference at Para 10 of this order' At the time
when the offense was committed he was Manager,
Gulshan Branch, Bangladesh where most of the
illegalities were taking place. He was posted at the
branch on 1,1-12-2010 and became general manager
lrom 23-O2-OL2 rn place of accused Jehanzeb. Instead
of exercising his authority to prevent any iliegalities
being carried out at the branch he continued and

{
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42. Thus, for the reasons mentioned above we find that

prima facie there is sufficient material to link petitioner No'2

Zwbatr Ahmed to the commission of the offense for which he

has been charged and as such his petition for post arrest bail

is hereby dismissed.

43. Turning to the case of Petltioner No.3 Muhammad

Waseem Khan in connection u,'ith his petition for post arrest

bail on merits we have already heid as under whilst

dismissing his case for pre arrest bail at Para's 43 to 46.
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allowed the same i1Iega1 practices to flourish which had
been carried out by his predecessor Accused No'l1
Jehanzeb knowing that such practices were illegal and
in violation of . the relevant rules and regulations'
Although Accuse{ No.11 Jehanzeb has absconded for
."". oi referbnce',his role as set out at Para 13 in the
reference is set out as under to show the continued
illegalities / irregularities ;

"13. That the investigation further revealed that
accused No.1 1 Q.S.M. Jehanzeb, Ex-VP/then G'M'
(Bangladesh), now retired, being responsible for all
operitional affairs of the Bangladesh but he

miserably failed to exercise his authority to
prevent the grant and rendition of undue benefits
or favours which he could have prevented if he

exercised his authority honestly under the rules /
regulations. He sanctioned loans beyond his
diicretionary powers and in that way misused his
authority so as to gain I render benefit to the
parties / borrowers."

44. When confronted the petitioner had no

explanation as to why he had sanctioned the concerned
letlers of credit despite knowing that the concerned
companies were massive defaulters, The main
benificiaries seem to be Cotton Corporation and
Wafa enterprises which were all headed by one man
D/;r. Zia Ul Haq who the branch was clearly giving
undue favours to, Folder H P.276 the Central Bank
of Bangladesh hy letter dated O7-O4-2OL3 directly
pointed out to him violations of rules and
iegulations at hls branch which needed to be

rectifi.d but the petitioner failed to rectify the
situation as pointed out to him.

45. By another letter to him from the Central Bank of
Bangladesh dated 1O-06-2013 again the Central Bank
of Bangladesh pointed out further violations being
commitied by his hranch which needed to be rectified
which specifically concerned the issuance of letters of
credit. An extract of the Central bank of Bangladesh's
letter in material part is set out below;

"Para 4. As mentioned aboue, the Branch dtd not
exercise due d.iligence while opening the said L/Cs
and the Branch also failed to take any effectiue
steps to recouer the dues from the clients against
those accepted bills, Identifu the officers who qre

responsible for extending undue and irregular
credit facilities to the clients and take punitiue
measures against them" (italics added)

I

r

46. Again petitioner No 9 failed to comply with such
directives and instructions and thus the petitioner
deliberately misused his authority/failed to
exercise his authority despite being on notice from

2
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even the Central Bank of Bangladesh to prevent
the illegalities and violations of rules and
regulations which were being carried out under
his nose and was causing a colossal loss to the
NBP. It is also interesting to note that a draft fact
finding mis'sion by the reputed auditors KPMG
pointed out the violations of the rules and
iegulatrons at the branch which were being
breached. We do not see any malafides on the part
of the complainant nor the NAB. The fact that
Munawar Hussain Gopang who was also a whistle
blower who was chosen to be a prosecution
witness in our view is irrelevant since, as

discussed above, it is sometimes important to the
success of a prosecution to make persons who
have key information PW's as opposed to other
accused who have less information or are not
prepared to become PW's. In fact the material
placed before us on a tentative assessment
indicates that the petitioner 9 was doing
everything in his power as branch manager to

"o.riirrr. 
the illegal practices of Jehanzeb and

cover up such practices' See Second S'161
statement of Munawar Hussain Gopang' Therefore
we are of the view that there is sufficient material
to prima facie connect the petitioner No'9
Mohammed Waseem to the offense for which he
has been charged and as such his pre arrest bail
is hereby recalled with immediate effect."

45. Turning to the case of petitloner No.4 Imran Butt in

connection with his petition .for post arrest bail on merits we

have already held as under whilst dismissing his case for pre

arrest bail at Para 41 which should be read together with the

case of Zubatr Ahmed (who he succeeded in office) whose case

we have already discussed earlier in this order
I

4l.Turning to the case of petitioner No'S
Mohammed Imran who succeeded Zubair Ahmed as

Regioual Acting Chief Executive. He has been given a

spJcific role in the reference as set out at Para 9 of this
oider. In essence the same discussion of materiai on

record applies to him as it does to petitioner No'3

Zubair Ahmed as mentioned above whose pre arrest bail
4

r

44. Thus, for the reasons mentioned above we find that

prima facie there is sufficient material to iink petitioner No'3

Muhammad Waseem Khan to the commission of the offense

for which he has been charged and as such his petition for

post arrest bail is hereby dismissed.
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we have already recalled save that he was not involved

in the extension of any one ln Bangladesh Yes' he was

rnitialiy a whistleblower but he drd absolutely nothing to

follow up on the so called whistle blowing' Instead he

allowed ih. "r.-. illegalities to continue right under his

nose 1n Bangladesh ior u'hich he was in charge of all

branches. (s-ee Folder (Bl P 209-2 i 0 setting out his

responsibiliiies). His arguments concerning ma'lafides in

choosr.rg Munawar Gopang as a PW instead of an

,.".r""d have already U""r-t dealt with earlier rn this
order. Thus, prrma ficre we find sufficient material on

record to connect petitioner No B to the offense for

which he has been charged and as such his pre a-rrest

bail ts hereby recalled"

46. We with respect to this being a prck and choose exerclse

this was dea-lt wrth at Para 27 and' 28 of our pre arrest bail

order whlch is set out below:

27 .Cerlatn of the petitioners have claimed malafides on

account of NAB and the comPlatnant because

Munawar GoPang shou
than a PW and that the
pick and choose basis

1d have been an accused rather
whole reference was based on a

28. .............."1tr/ith regard to this being a pick and

choose exercise by NAB as to who should be an

accused and favoring Munawar Gopang by allowing
him to be a PW as opposed to an accused we find no

al

substance to the argument. It appears that to some

extent over 60 bank officials were attributed some

element of blame in the Bank's internal inquiry' The

reality is that for a prosecution to succeed it is not
possible for 6O accused to be put in one teference'
ihi" i* because it may entail 6O different cross

examinations by 6O seParate lawyers of each PW'

What with absence of ienior counsel, accused not
turning up, lawyers strikes etc the result would be

that srich-a triai would virtually be never ending and

*""fa probably end in the death of most of the

"..o".d before judgment was announced' The trial
in effect would be an exercise in futility' One of the

objects and purposes of the NAO as set out in its
prlamble ani rnade specifically clear in 5'16 (a) is

ih"t tri.t= under the NAO must be expeditious' By

p"ititg 6O persons in a reference this object of the
i.gi"t"iion would be defeated. Thus, NAB using its
L*lertise, experience and prosecuto,rial- discretion
mrist be left io determine who and who does not go

into a reference based on who the best evidence is

against, who are the major/most s-e-nior players in
tte scam, who it can *ak" as a PW instead of an

accused in order to strengthen or expedite its case

or who may be *n .pp*'"r' Such a process in
essence amounts to good case/trial management

t_-,,.

r
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provided that tt ls made on bona flde consideratione
if.i"f, it appears to be in this case. Ia our vlew only
when obvio'us aad blataat and potentlally malaflde
omlssions from the reference especially la respect of
very senlor Persons whom there is strong evldence
against ts present rray be one of the reaeons for a
cise of *il.tid" b"iog made out especlally if it
appears that prlma facle there ls stroag tangible
niatertat agaiust him. In our view tbe fact that
Munewar dopaa! has been made a PW will only
shorten ilAB's prosecution and enable it to bring on
record compe[ing evidence in order to streagthen
the prosecrition's case whlch may not have been
availlable otherwlse. Thus, in thls case we are of tbe
view that only 16 of the approxlmately 6O identtlled
in the NBP inquiry report being placed il the
reference ls not rnalafide on the part of the NAB

based on the facts and circumetances of this case

where lt appears that only the most seolor, most
responsiblJifii.""" and thus againet Yh9- the best
eviience lies have been included in the
reference".(bold added)

I

47. Thus, for the reasons mentioned above we find that

prima facie there is sufficient material to link petitioner No'4

Muhammad Imran Butt to the commission of the offense for

which he has been charged and as such his Petition for post

arrest bail is herebY dismissed.

48. Ia summary all the petitlons (Syed Ali Raza, Zubair

Ahmed, Muhammad Waseem Khan and Muhammad Imran

Butt) for post arrest ball are hereby dlemissed' It is

dlrected that petltioner Syed Ali Raza be taken

immediately from his current location to the Jail hoepital

in central Ptison Karachi for his further treatmeut and

compliance shall be iotimated to this court through MIT

II within two days from the date of thie order'

49. A copy of this order shall be sent to all jail

superintendents in Sindh, a1l accountability courts in Sindh'

all Administrators of all Government or semi Government

hospitals in Sindh, the chairman NAB and DG NAB Karachi

and Sukkur for information and compliance with respect to

the paragraphs which relate to them and in particular para

33 of this order concerning guidelines on medical treatmentt,

4
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for persons under custody

superintendent Karaohi' and

court to ensure comPliance

in NAB cases and to Jail

the concerned accountabilitY

with para's 31 and 48 of thIS

order concerning petitioner No.1 Syed AIi Raza's removal from

his current location to the. hospital within central jail Karachi'

50. The petitrons arq didposed of in the above terms'

JU E

;t
CHIEF JUSTICE
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