














120 That, 1t is fupo Csveated diwiag investigation  that
Accused No 4 Muhamunad Rias, the cwner [/ partner of M/ s.
Falaknaz (M/s. Al Tameer Propeities) in connivance with
Accused No.l, 2,8.5.14,15 znd deceased accused Zafar
Saleem usurped 100 x plots of the society on the basis of
faite filew of the allofinents in the names of fake members and
ransterred [/ leased those plots in the names cf Accused
No S, 10, 11, 12 and 13, Later on, the accused No.4
illegally launehed v Commercial project in the name and
style of Falaknaz Golden FPebbles and sold the land of the

socicty and earned millions of rupees.

13.  That, during investigation it 1s also revealed that Afzal
Khan (Accused No.5) a'fake member of the society, In
connivance with the Aecused No.l, 1ssued fake share
certificates in the names of employees of the SWWB and
others showing them as new inducted members 1n violation of
the Bye laws of the society to ensure fake allotments of the
precious land / plots of the society. The Accused No.5 further
aided in the conduct of fake election with the wmtention to
dispose off the plots / land of the society to the builders and

others.

14. During investigation of the case it was found that
Accused No.6 Mirza Munir Baig the then Inspector of the
Cooperative Department and observer of the elections of the
society aided to conduct fake elections and got elected fake
management committee, which subsequently revised new
layout plan and disposed off the precious land of the society

to the builders ana others

15. That, it 1s was also found that Mirza Afzal Baig (Accused
No.7) the then Election Officer aided in conduct of fake
clections and got clected fake management committee, which
subsequently revised new layout plan of the society and
disposed of the precious land of the society to the builders

and others. He also reeceived rupees 50 million by using
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bank account of his nephew and further disbursed to the

accused persons.

16. It 1s also revealed in the investigation that Muhammad
Akhtar Pathan (Accused No.8) the then District Officer
Cooperatlgze, CDGK int* connivance with the accused No.2
forwarded illegally new revised layout plan of the society with
the knowledge of the fact that old genuine members of the
society were already allotted the plots on the basis of old
layout plan which deprived the legal nghts of the genuine

allottees of the plots of different categories.

17 1t 1s also revealed 1n the invcstigation that Ghulam
Qadir Pathan (Accused No.9), Muhammad Farooq {Accused
No.10), Muhammad Yourius (Accused No.1l}, Muhammad
Anees (Accused No.12) and Wali Muhammad {Accused No.13)
being nominees of the Accused No.4 aided to usurp 100 x
plots of the society and further added the launch of an
illegal commercial project namely Falaknaz Golden

Pebbles on the land of the society.

18. That, investigation further revealed that Afaq Khan
Ghori (Accused No.14) in conmivance with the Accused No 2
and Accused No.15 got leased 100 plots of the society on the
basis of fake special power of attorneys of the accused
persons No0 9,10,11,12 and 13 in their names and aided
Accused No.4 the builder to usurp the 100 plots of the

society.

19. That, it 1s also revealed in the investigation that
Khudadad Khan (Accused No.15) the then Sub Registrar,
Gulshan Il in connwance with the Accused No.14 and
Accused No.2 leascd the 100 plots of the society on the basis
of fake special power of attorneys of the Accused No.9. 10, 11,

12 and 13 in their names and aided the builder Accused No.4

to usurp the 100 plots of the society

50. 1t 1s also discloser in the investigation that Muhammad

Hamid Riaz (Acc.1sed Ne 16) the then Election Officer aided in
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conduct of fake electionsj in the year 2008 through which a
fake management committée was elected unopposed which
disposed of the precious land of the society to the builders

and others

21. The mvestigation further revealed that Syed Amir Al
Shah (Accused No I7), Muhammad lgbal (Accused No.18),
Muhammad Ibrahim {Accused No.19), Mst. Farida (Accused
No.20), Faisal Waseem (Accused No.21), Muhammad Aslam
(Accused No.22), Muhammad Jawaid (Accused No.24)
Muhammad Arf Siddique (Accused No.23), Muhammad
Nadeemn Khan (Accused No 26) and Muhammad Arif Bashir
(Accused No.25) in connivance with the Accused No.3 got
transferred the fake files of allotments and leased the plots of
the society mn their names. Later on, they as owners /
partners of M/s. Marhaba Builders, launched an illegal
commercial project namely Premier Regency Villas on the
land / plot of the society and sold the plots to the general

public and earned millions of rupees.

22. That. the investigatiori further revealed that Muhammad
Younus Baloch [Accus’jed No.27) as representative of
Cooperative Department faided Accused No.3 and deceased
Accused Zafar Saleem td conduct purported meeting of the
auction committee to dispose of 26 commercial plots of the

society fraudulently.

03. That, during investigation it 1s also revealed Adnan
(Accused No.28) and Muhammad Amin (Accused No.29) in
connivance with the deceased accused Zafar Saleem, Accused
No.3 and Accused No.27 usurped 13 commercial plots each

of the society through fake process of anction.

24. That the mvesﬁgatlon revealed that Muhammad Amin
(accused No.29) 1n connlvance with the deceased accused
Zafar Saleem, accused No.3 and accused Neo.27 usurped 13
commercial plots of the society through fake process of

auction.
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25 The nvestigation revealed that accused No 30 Umaid
Tariq 1s a fake member and puiported office benrer of the
society, leased plots of the =scecrely to the Accused No 31

and 32.

26. That, the investigation revealed that Syec Fahad Ahmed
(Accused No.31) Shahbaz Ahmed (Accused Ne.32) & Anila
Anaz (Accused No.33) usurped the plots mn conrvance with

accused No.2 and 20, the itiegal office bearer o1 the society.

27. That, the investigation adso revealed that deceased Zafar
Saleem as Director SWWB 1 conntvance with the Accused
No.1, 2, 3, 5 and others used the names of emnployees of
the SWWB and others for the fake new membership and
allotments and transfcr of allotments of the plots of
society. He managed fake elections in the year 2006, and
got elected fraudulently Accused No.2 Sajid Ali Khan who
abetted / aided Accused No.4 Muhammad Riaz owner of
M/s. Falaknaz and Accused No.20 to usurp 435 x plots of
the society and launch itheir illegal commercial project on
these plots and rcceived cash amount from the amount of
the purported sale consideration amount of 100 x plots
paid by M/s. Falaknaz to the Accused No.7 through his
nephew. The deceas:d Accused Zafar Saleem 1n connivance
witly the Accused No & and Accused No.27 managed the fake
auction proceedings of the 26 x commercial plots of the

society to dispose of these plots fraudulently

28.  Since some of the petttioners have apphed for pre arrest
bail and sorne of the petitioners have applied for post arrest

bail we shall take up the cases of pre arrest bail first.

Pre arrest bail cases

29. Learned Counsel for petitioner Mohammed Riaz, who
was the builder of the project known as Falaknaz Gelden
Pebbles from the illegally transferred land of the society and

sold the land on to non members for a huge proiit, contended
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that he was completely innocent of any wrong deing and had
not usurped as alleged 100 plots of land, that he had paid full
market value for the land and as such had not caused any
loss; that he had advertised its purchase openly and no one
had come forward to claim that he had usurped the land and
thus by acting in such‘ an open manner (as opposed to
secretive manner) he had no mens rea; that he was a bona
fide purchaser; that he had dealt with the society whose
management had been recognized by the Registrar of Co-
operatives under the Co-operative Societies Act 1925; that he
relied on the presumption that official acts could be relied
upon under A.129 Qanun-e-Shahadat Order 1984; that he
had not connived with anyone; that he had nothing to do with
how the affairs of the society were run, its elections, its
management committee etc and the the malafide of NAB was
shown by including him in the reference in the first place
when there was no material whatsoever to connect him to the
offense for which he had been charged or the supposed land
scam; he also pointed out that 3 co-accused had already been
granted post arrest bail by this Court and his case was on a
beiter footing. Namely, accused No 28 Adnan who has
allegedly ursurped 13 plots, accused No.15 Khudadad Khan
who was the then sub Registrar and accused No.5 Mirza
Munir Baig who was the then Assistant registrar co-operative
Department who had allegedly supervised the bogus elections

of the fake management committee of the Society.

30. Learned counsel for petitioner Afzal Khan submitted
that he was legally a memb(‘—:*r of the Society; that he left the
society on 06.08 2006 and thereafter had nothing further to
do with the Society and as‘such he could not be saddled with
any liability for any illegaljties which had occurred after he
had left the society; that all new members were nducted
between 2002 and 2004 before he joined the society and as
such he had nothing to do with the cancellation of the
allotment of the original members and induction of the new

members; that during his period nothing was done with the
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plots; that there was po material agamst him and as such
this was a case of further inquiry and he was entitled to pre

arrest bail.

31. Learned counsel for petitioner Mirza Afzal Baig
submitted that the petitioner was an election officer at the
time of the election of the Management committee and the
other election officer Mirza Munir Baig had already been
granted bail vide order of this court dated 24-04-2017 and as
his case was on a similag, or even better footing he was
entitled to bail based on the rule of consistency. With regard
to the allegation that his nephew had received RS50 M on
account of him manipulating the managing committee
elections he denied that this was the case and that NAB had
not been able to provide any material in support of this
allegation and thus since ‘Ehere was no material against him

this was a case of further inquury and his was entitled to bail.

32. Learned counsel for Muhammed Farooq, Wali
Mohammed, Muhammed Anees, Mohammed Younis and
Afag Khan Ghori adopted the arguments of petitioner

Mohammed Riaz.

33. He further submitted that none of the petitioners were
connected with the management of the society or the scciely
in any way; that they were the relatives and nominees of
petitioner Mohammed Riaz who was a bona fide purchaser of
the 100 plots from the society through an agreement dated
29-09-2007 through petitioner Sapd All Khan on behalf of
the society and the petitioner Mohammed Riaz who was the
builder of Falaknaz Gelden Pebbles who had allotted to them
as his nominees the 100 plots. 1n effect the petitioner Afaq
Khan Ghorn been given special powers of attorney by
petitioners Muhammed Faroogq, Wali Mohammed,
Muhammed Anees and Mohammed Younis to register the
sub leases and otherwise deal with the plots which were duly
registered by accused Khudadad Khan the then sub registrar

Gulshan 11 Karachi who has already been granted bail vide
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order of this court dated 17-06-2017 where by in the bail
order 1t had been noted by the court after checking' the
relevant record that the power of attorneys were not fake and
since the only allegation agamst petitioner Afagq Khan Ghori
was that he had filed fake powers of attorney he along with
the other petitioners were entitled to bail as this was a case of
further inquiry and the rule of consistency also applied as the
case of the petitioners was on a better footing than that of
Khudadad Khan who had already been granted bail by this
court and as such the petitioners should be granted pre

arrest bail.

34. Learned counsel for petitioner Mohammed Hamid
Riaz submitted that the pe.gitioner was an election officer at
the time of the election of the Management committee and the
other election officer Mirza fMunir Baig had already been
granted bail vide order of thisr court dated 24-04-2017 and as
his case was on a similay or even better footing he was

entitled to bail based on the rule of consistency.

35. Learned counsel for petitioner Syed Aamir Ali Shah
contended that he was a business man and was the brother
in law of Zaffar Saleem (who was DG Works Sindh Workers
Welfare Board (SWWRB}} who had encouraged him to purchase
the plots of members of SWWB as 1t would be a good business
opportunity for him; that as such he had entered into
partnership with co-accused Mohammed lgbal through a jomnt
venture agreement in order {o construct a project to be known
as Premier Regency Villa’s; that he was a bona hide purchaser
of the plots which he had purchased from employees of
SWWB who were the lawful owner of the plots, that he had
bought the plots at the market vaiue of one lac 26,500 each
being 120 sq yds; that it was a case of no evidence and under
the rule of consistency he was entitled to bail as co-accused
Adnan whose case was on the same footing as his had already
been granted bail by this court vide order dated 24-04-2017

and as such his pre arrest bail should be confirmed.
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36. Learned counsel foit petitioners Mohammed Igbal,
Mohammed Ibrahim an;cf,;M‘st Fareeda Yousaf submitted
that the petitioners were completely innocent; that they had
nothing to do with the management or affairs of the society;
that Mohammed Igbal had entered into a Joint Venture
Agreement with co—acéusd Syed Amir Ali Shah who owned
336 plots of the society and that he became a jotnt owner of
these plots by virtue of the joint venture agreement for which
he had paid co-accused Syed Amir Al Shah around 3 crores
and 97 lacs; that he was a professional builder and that his
role in the joint venture was to build a residential project on
the plots known as Premier Regency Villa’s; that some of the
plots were in the name of co-accused Mohammed ibrahim
(Who was his brother) and Mst Fareeda Yousaf (who was his
mother) as in essence he ran a family business; that he was a
bona fide purchaser and had purchased the plots at full
market value; in addition in respect of co-accused Mst
Fareeda he submitted that she had severe medical issues as
she had had her knee caps replaced and was now wheel chair
bound; that there was no material against hum and since this
was a case of further inquiry all the petitioners were entitled

to confirmation of there pre arrest bail.

37. Learned counsel for petitioners Faisal Waseem and
Mohammed Javaid submitted that they were innocent of any
wrongdoing; that they were humble employees of the Premier
Group which was headed b)i Mohammed Arif accused No 13;
that they were bona fide purchasers who had jointly bought
the plots with co-accused Syed Aamir Ali Shah and in effect
were benamidars of Mohammed Anif; that no specific role had
been given to them 1in the reference and as such there pre
arrest bail should be confirmed. In support of his contentions
he placed reliance on Anjum Ageel Khan V National Police
Foundation (2015 SCMR 1348) and Rafig Haji Usman V
Chairman NAB (2015 SCMR 1575)

38. Learned counsel for petitioneJr Mohammed Amin

submtted that he had not,usurped any plots as had been
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alleged; that he never participated in any auction; that he had
purchased the plots from Mohammed Raflique who had
purchased them at auction and thus he was a bona fide
purchaser; that the real accused n respect of the auction was
Mohammed Raffique who had not even been included as an
accused in the reference; that his case was similar to that of
co-accused Adnan who had already been granted bail by this
court vide Order dated 24-04-2017 and thus based on the
rule of consistency he was also entitled to bail In support of
his contentions he placed reliance on Anjum Aqeel Khan V
National Police Foundation (2015 SCMR 1348) and Faquir
Dad Khan Khoso, Gorahullah and others V NAB (Supreme
Court order dated 29-03-2017 (Unreported) 1in Civil Petitions
No0.258,260,268 and 457 all of 2017.

39. Learned counsel for petitioners Mohammed Aslam
and Mohammed Arif s/o Mohammed Siddiq submitted that
they were completely mmnocent; that they were contractors
who had entered into an agreemeni with co-accused Syed
Amir Ali Shah who was a builder to construct a project known
as Premier Regency Villa’s and in order to safeguard there
interests got the plots of Syed Amuir Al Shah transferred in
their own name and ther‘eafter got the site plan sanctioned
from SBCA: that there was no material of any wrong doing
against them and that this was a case of further inquiry and

as such they should be granted bail befare arrest.

40. Learned counsel for petitioners Fahad Ahmed and
Shahbaz Ahmed submiited that the petitioners were bona
fide purchasers of the plotf. In support of his submission he
referred to the record which showed that the original allottees
had sold the plots to another person who had then sold the
plots to the petitioners that the vendors were alive and that
there were no special power of attorney’s involved. He further
submitted if the original allottees and there subsequent
purchasers were alive then 1f any wrong doing had been done

they also should have been arrayed as accused in the
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reference which they had not been. He also placed reliance on
an order of this court dated 24-04-2017 where co-accused
Adnan had been granted post arrest bail whose case was on a
similar footing as that of the petitioners and as such the
petitioners were also entitled to bail, based on the rule of

consistency.

Post arrest bail.

41. Learned counsel for the petitioner Sajid Ali Khan
submitted that he was completely innocent of any wrong
doing. He contended that he was a legal member of the
society following an amendment made in the society’s bye
laws on 27-10-2002 which enabled any one from Karachi to
jomn the soclety; that he was not a fake member of the
Managing Comrmittee as he had been duly elected vide
managing committees decision as reflected in its minutes
dated 27-04-2005; that he had been legally elected as
Secretary of the society as shown by the society’s minutes
dated 14-08-2006 and the person who held those elections
accused No.6 Mirza Mumr Baig had been granted post arrest
bail by this court vide order dated 24-04-2017 on account of
their being prima facie no material on record to show that
there had been any connivance to show that the elections
were fake and thus under the rule of consistency he was also
entitled to bail; that he did not approve the lay out plan; that
he did not benefit from the sale of the land; that he did not
illegally cancel the allotment to the original allottees and that
he had legally entered into the agreement to sell the society’s
land with petitioner Mohammed Riaz through Sale agreement
dated 29-09-2007 which specifically allowed the land to be
put in the name of the nominees of Mohammed Riaz and as
such there was insufficient matenal to lhink him to the
commission of the offense for which he had been charged and

as such this was a case of further inquiry and he should be

granted post arrest bail.
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42. Learned counnsel for petitioner Farooq Shahid
submitted that he was completely innocent of any wrong
doing; that he was a legally elected member of the society and
legally elected secrctary of the society who took over from
petitioner Sajid All Khan as Secretary, that the sale
agreement to Mohammed Riaz had been signed by petitioner
Sajid Ali Khan before he assumed charge as secretary and he
was only a humble employee of Zafar Saleem. In support of
his contentions he placed reliance on Muhammed Wasem V
Chairman NAB (2017 \QLR 1528) Thus he submitted that for
all the above reasons this was a case of further inquiry and

he should be granted post arrest bail.

43. Learned connsel for Petitioner Mohammed Arif who
was accused No.25 in the reference and was allegedly a
beneficiary/allottee/lessee of an illegally sold plot submitted
that he was completely innocent of any wrong doing; that he
was simply an employee of the builder who was Syed Amir Ali
Shah that he had no knoyledge of any land scam; that 25
plots were in his joint name and as such he was not a
beneficiary; that hus CNIC had been 1llegally used without his
knowledge and that he had been in jail since 10-02-2017 and
since there was no matenal te link him to the commission of

the offense he was entitled to be released on post arrest bail.

44.  On the other hand learned senior prosecutor for the
NAB submitted that there was more than sufficient materal
on record to link all the pletltioners with the offense for which
they have been charged in the reference and took us through
various relevant documents in this respect and as such the
pre arrest bail granted by this court earlier tc all the
petitioners should be recalled and hkewise all the petitioners
who had applied for post arrest bail should also have their
petitions dismissed on the same count. That with regard to
the petitioners who had applied for pre arrest bail there had
been absolutely no malafide on the part of NAB
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rationed or not readily available to the people of the city who
are left to suffer in sileAt but disgruntled misery with no one
to turn tc who can adequately, timely and efficiently address
their legitimate grievances. Such land change from amenity to
residential or commercial purposes also in the long term gives
rise to other areas of organmized crime such as the tanker
mafia which is currently doing booming business in Karachi
Such 1llegal acts ultimately all lead to detrimental side effects
for the inhabitants of the city which adds to their misery. No
wonder the Supreme Court in its wisdom has in a recent
order blocked the further construction of high rses in the city
so that further damage to the infrastructure of the city can be

minimized.

50. Durning the course of hearing these bail petitions
accused No.l Abrar Ahmed who had applied for pre arrest
bail vide CP.D No0.1352/2016 and was one of the main
accused absconded and his pre arrest bail was recalled by

this court

51. It appears that this land scam whereby the society’s
precious land was illegally sold cut, to the detriment of its
original members whose allotments were 1llegally cancelled,
by subsequent fake management committees of the society in
collusion with Zaffar Saleem (deceased) and co-other accused
at an undervalue or even free of cost (which caused a loss to
the Society and its genuine members of over RS 1
Billion), to builders and their nominees/beneficiaries
concerns numerous different groups of accused who each
played distinct roles in different parts of the land scam which
can 1 essence be divided into the following
groups/roles/parts

(a) the illegal sale by the management of the
scciety to the beneficiary builder of Falaknaz
Golden pebbles (Mohammed Riaz) who was
illegally sold/aliotted 100 plots of society land
upori which he built Falaknaz Golden Pebbles
aided and abetted by Afag Ghori and Mohammed
Riaz’s nominees, Mohammed Farooq, Mohammed
Younis, Mohammed Anees and Wali Mohamimed
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who eniered mto an illegal agreement with the
society dated 29-09-2017.

(b) the ulegali sale by the management of the
soctety to the beneficiary builder of Premier
Regency Villa’s gn 336 illegally sold/allotted plots
of society lanqvthrough initially Syed Aamir Ali
Shah who later allegedly entered into a Joint
venture agreement dated 07-04-2009 with
Mohammed Iqb_bl and his nominees Mohammed
Ibrahim, Mst Farida, Fasial Waseem, Mohammed
Aslam, Mohammed Arif, Mohammed Jawaid and
Mohammed Arif for construction purposes.

(c) the iliegal sale by the management of the
society through an illegal auction of 25
commercial plots belonging to the society being
Mohammed Younis, Adnan (on Bail] and
Mohammed Amin and

(d) The illegal sale by Umair Tarq {(absconder) a
member of the society who illegally sold/allotted
plots to Fahad Ahmed and Shabaz Ahmed.

52. Before moving further we shall firstly deal with the case
law cited by the petitioners and its applicability based on the
facts and circumstances of the present case. Rafiq Haji
Usman’s case was of the view that that particular case was
mainly of civil nature as opposed to a criminal nature and
therefore would not fall within the purview of the NAO. The
case in hand 1s undoubtedly a case which is almost entirely of
a criminal nature in which the NAO 1s apphicable and as such
Rafiq Haji’s case (Supra) is distinguishable. In the case of
Anjum Ageel Khan (Supra) this is more supportive of the
current prosecution case than the defense case. In that
case so-called bonafide purchasers were given a chance to
surrender their 1illegally allotted plots which opportunity none
of the accused despite being offered have availed in this case.
Furthermore, none of the builders (Mchammed Riaz, Amir Ali
Shah and Mohammed Igbal and their nominees/partners) are
in our view bona fide I:;urchasers, and as such would not
qualify for such relief, as they were all part of the land scam

in connivance with the management of the society i order to
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illegally deprive the society of preeious land and
simultaneously to benefit themselves through illegal
construetions which were sold to the gencral public (not to
the original members of the Society which caused a massive
loss of approx RS I Billion to the Society) and as such this
ease 1s also distinguishable .from the eurrent case. The ease
of Muhammed Wasem (supra) a Peshawar case 1is

distinguishable on its own facts.

Turning to the cases of Pre arrest bail in terms of
malafide

53. 1t is now well settled law that pre arrest bail 1s an
extraordinary rehef and 1s only available in cases where there
has beent malafide on the part of the eomplainant or the
police. In this regard reference may be made to the case of
Rana Mohammed Arshad V Muhammad Rafique (PLD 2009
SC 427) which was more recently reiterated by the Supreme
Court 1 the case of Mukhtar Ahmad v. The State and
others (2016 SCMR 206}

5S4  Only the builder Mohainmed Riaz of Falaknaz and his
nominees Muhammed  Farooq, Wali Mohammed,
Muhammed Anees and Mohammed Younis and his aider
and abettor Afaqg Khan Ghori have claimed malafide on the
basis that the mateiial on record showed that Mohammed
Riaz was a bona fide purchaser and as such NAB had
meluded him and his nominees in the reference on aeeount of
malafides We do not accept such contention as in our view it
is apparent from the recdord that the society by selling the
land to him acted complétely n violation of its by laws and
had he and nis nominefes (partners) carried out their due
diligenice properly they would have been aware of this. This is
more so since builder Mohammed Riaz was not a novice
in the building industry. He had eonstructed many
commercial projects zllegedly m some eases illegally on
government land and as such would have known that he had

to examine the society’s by laws and consider what the actual
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purpose of the society was and what 1ts Jand could be used
for. Namely, to provide affordable housing to the members of
the society and not to sell the society’s lands to private
builders who would develop the same for the benefit of non
members and sell 1t to the general public for a huge profit. As
such 1n our view there'has been no malafide on the part of

NAB in including these petitioners 1n the reference.

55. Thus, on this ground alone both he and all the other
petitioners who had been granted interim pre arrest bail by

various orders of this court deserve to have theiwr pre arrest

bail recalled.

56. Since there has been no malafide on the part of NAB we
can now consider the case of each petitioner (both pre arrest
and post arrest) based on the material placed before us to see
if there is sufficient material to connect each of the petitioners
to the offense for which they have been charged as the
distinction between pre arrest bail and post arrest bail has
now fallen away on account of there bemng no malaflides 1n

respect of the pre arrest bail cases

Modus operandi.

57. We first need to consider what was the modus operandi
of the Management of the Society 1n 1ts 1llegal activities and
the beneficiaries (the builcrzllers) of this land scam. Namely,
llegally selling olf the society’s land to beneficiary builders at
an under value or free of cost to the detriment of the ongmnal
members so that the builders could make colossal profits by
illegally selling the Society’s plots at market value to the

general public.

58. It appears that prior to the scam being carried out from
2004 onwards the society’s land had lay vacant for a long
period and 1n parts 1t was even being encroached upon. Thus,
it appears that the management of the society hatched a plan
1n connivance with the land mafia to dispose of the socilety’s

land to the land mafia who were the ultimate beneficiaries
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society on 03-09-2004 by acting as chairman/ member with
the connivance of the Honorary secretary and then he by
back dating admitted at least two mnew members
(Mr.Shahzade Mashi and Mr.Shaukat Mashi (both employees
of SWWB) to the society on 31-08-2004 with his signatures
which have not been disputed when he himself was not even
a member. The S.161 Statement of PW Shoukat Mashi set out

below is sufficient to illustrate this point;

“Statement U/S 161 Cr.PC of Shahzad Masih S/o
Yaqoob Masih, Sweeper of Sindh Workers Welfare
Board Karachi, CNIC No0.42201-6097321 R/o House
No0.332, Gali No.6, KTC Depot, Kristin Town Korangi
Karachi Mobile No.0310-1151649.

1t i1s stated that he appeared on 25th Nov, 2015 before
me at Sindh Workers Welfare Board Office, Main
Shahra-e-Faisal, Karachi in connection with the
Investigation against Younus Butt, Secretary Pak
Punjab Co-Operative Housing Society, Karachi and
others regarding non provision of possession of plots to
the allottees / members of the scciety and selling the
land of society to the different builders. He stated that
once Zafar Saleem Ex-Director General (Works) SWWB
Board required his CNIC for allotment of plots of any
society for Board employees, but after many years no
any response was received. He neither listen the name
of Pak Punjab Co-operative Housing Society nor became
part of any transaction of Plot No.R-2 in his name as
well as he has no concern regarding membership
No0.918 of the society. He added that he has no concern
with the plots of the society and his name is used for
the fake and fictitious transaction”

71. Turnmg to the case of petitioner Muhammed Riaz
(Falaknaz Builder),Muhammed Farooq, Wali Mohammed,
Muhammed Ances and Mohammed Youms who are the
builder and his nominees who the 100 plots allegedly owned
by SWWB employees were sold by the society through Sand
Khan vide agreement da!éed'} 29-09-2007 and petitioner Afaq
Khan Ghor1 who the non'jlll'nees all gave their special power of

attorney to 1n respect of the re‘glstration of the 100 plots.

72. In line with the plan the sale agreement between
petitioner Mohammed Riaz and and petitioner Sajid Ali Khan

makes it clear in the recitals that Sajid Ali Khan was

%
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authorized by the members of the society to make the sale.
Since as we have already noted the new members were in
effect dummy members frc;fn the lowly employed of SWWB
who had no idea that ﬁhey were members of the society and
had been 1llegally nlqade members of the society the sale
agreement is completely illegal as petitioner Sajid Khan had
absolutely no lawful authority whatsoever to sell the society’s
land Besides no authority letter by the so called members of

the society is available on record or traceable.

73. Petitioner Muhammed Riaz the purchaser would have
known this by simply doing some basic due diligence hy
studying the by laws of the society and the concept of the
society itsell that the society was created to establish
affordable housing for its members. Petitioner Mohammed
Riaz had no intention whatsoever to develop the land for the
members of the society but instead to develop 1t and sell 1t on
at the best price possible to benefit himself. We find his claim
of making advertisements in little known newspapers simply
an attempt to camouflage his 1llegal actions. This is especially
so as 1f he would have done his proper due diligence he would
have known that the members of the society and allottees
were all dummy members who were lowly paid employees of
the SWWB who did not even know they were members and as
such could not have respongied to the advert as so far as they
were concerned 1t did not concern them. Likewise under its by
laws the society had no authority to sell the society’s land to a
builder for commercial purposes which would exclude the
members of the Society. As per the agreement petitioner
Muhammed Riaz was entitled to give the plots in the name of
his nominees. This begs the question why? The obvious
answer is that hie wanted to remain behind the scenes
because as a notorious developer {as per mquiry notification
and inquiry report as mentioned below) he did not want to be
seen to be mnvolved dlrectlyim the 1llegal project. Even the
nominee petitioners gave g special power of attorney to

petitioner Afaq Khan Ghoyi in order to further distance

[
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petitioner Mohammed Riaz from the transaction In effect he
was trying to hide behind the equivalent of a so called

corporate veil which we have now lifted.

74.  The illegalities and criminality between Sajid Khan and
the petitioner 1s further shown by the agreement whereby an
initial amount RS 61,000,000.00 was to be paid to the society
by petitioners Mohammed Riaz for the 100 plots. The receipts
show the name of Mirza Asif Baig who 18 not a member of the
society let alone a member of the managing committee. The
receipts are signed by Mirza Asif Baig and are witnessed by
petitioner Afzal Khan whose case we have already discussed.
The cheques are made piecemeal in the name of Mirza Asif
Baig and are not pay orders and there is no evidence that
these cheques were ever paid into any bank account or were
encashed. These payments have also not been shown in
any accounts of the society and certainly no dummy
member of the society received any amount for their plot.
It 1s inconceivable that petitioner Mohammed Riaz could have
paid such cheques to Mirza Asif Baig, who was not a member
of the management committee and had no authority to give a
receipt or receive the cheques on behalf of the society, from
accounts not connected with Mohammed Riaz. This in our
view shows that the transaction was a complete sham and
was designed to benefit both Mohammed Riaz and his
nominees and members of the society such as Sajid Ali Khan
and Azfal Khan. The record clearly shows that the nominees
received between them the 100 plots who then registered
them through Afaq Khan Ghori who was their attorney and
was part and parcel of the scam which he was fully involved

in through the builder Mohammed Riaz.

75, Significantly, after such illegal sale an nquiry was
established to look into the matter by the Government of

Smdh (GOS) Co-operation Department vide notication dated
24-03-2014 which reads as under:
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Premier Regency Villas on the land / plot of the
society and sold the plots to the general pnblic and
earned millions of rupees”.

98. The case of the petitioner Syed Amir Al Shah 1s that he
bought the land and then entered into a joint venture
agreement with Muharr}med lghal and his nominees (co-
accused) who would carry out the construction of the land
and n order to secure their posiion petitioner Muhammed
lgbal and his nomnees (mainly famly membets] had the
plots put mto their joint names along with Syed Amir Al
Shah 1n order to secure their interest and this is bourn out
through a joint venture agreenment entered into between them

dated 07-04-2009

99. 1In our view this stance i1s completely belied by the
material on record. Syed Amir Ali Shah was the illegal
transferee of the 336 plots and became thewr owner in his
name and that of his nominees. There 1s no record that the
society or any member of the soclety received any payment 1n
respect of the plots which were sold by fake allottees through
Faroog Shahid as indicated above when the case of Farooq

Shahid was dealt with.

100. Importantly and significantly as noted above 1n the
case of Farooq Shahid who was acting in connivance with
Syed Amir Ali Shah and Mochammed Igbal and their
nominees/partners a number of fake allotments had been
transferred to them on 27-11-2008. Thus there reliance on a
joint venture agreement dated 07-04-2009 is shattered. This
1s because the plots were already bemng transferred into their
joint names before the joint venture agreement was entered
into. Thus. the deal had already been done between Faroog
Shahid, Syed Amir Al Shah, Mohammed Igbal and their
nominees well 1n advance and the joint venture agreement
was only entered into later as an attempt to eamouflage their
illegal activities and even otherwise was NOT a sale agreement

between Syed Aamir Ali Shah and the society but an
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agreement regulating the lttonstruct:on arrangements between
Syed Aamir Ah Shah and Muhammed Igbal and his
nommees. Likewise the alleged payments that were made are
no where to be found on the records of the society and

obviously could not have been passed on to fake allottees.

101. Furthermore, Syed Amir Ali Shah and Mohammed
Igbal were experienced builders and had been in the
profession for many years. Like Mohammed Riaz of
Falaknaz they were not novices. They knew full weil that
they could not put up a commercial development on the
Society’s land without providing the accormmodation to the
members of the society As it was they paid nothing for the
land and intended to sell on their construction to the general
public for a massive profit. Al the partners/ nominees of the
peutioner builders (Syed Aamir Al Shah and Mohammed
labal} have beer: given the option to surrender the plots which
were  illegally acquired 1 their names without payment

however none have chosen to do so.

102. For the reasons discussed above we are of the view that
there 1s pruma facie sufficient materal on record to connect
the petitioner Syed Aamir Al Shah along with co-accused
Mohammed Igbal (Owner partner of M/S Marhaba Builders
and lis nominees/partners petitioner Muhammad Ibrahim,
petitioner Mst Farida, petitioner Faisal Waseem, petitioner
Muhammad Aslam, petitioner Muhammad Jawaid, petitioner
Muhaminad Arif Siddique, petiticner Muhammad Nadeem
Khan, and petironer Muhammad Anf {post arrest] s/o
Muhammad Bashir to the commission of the offense for which
they have been charged through their connivance with Faroog
Shahid the so called 1llegal honorary secretary of the soclety.
As such the pre arrest bails of all the aforesaid petitioners are
hereby recalled and the post arrest bail petition of
Muhammad Arif son of Muhammed Bashir 1s dismissed

except in the case of Mst Farida w/o Muhammed Yousuf

Ly
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accused No.20 who is an elderly lady who is wheel chair
bound who seems go have been unfairly roped into this
matter by her family without her «knowledge who as an
exceptional case largely on humanitarian grounds pre arrest

bail 1s confirmed on the same terms and conditions.

C. Turning to the illegal sale by the management of the
society through an illegal auction of 25 commercial plots
belonging to the society being Mohammed Younis, Adnan

(on Bail) and Mohammed Amin.

103. Petitioners Mohamed Younis and Mohammed Amin
have been given a specific role in the reference at Paras 21 to

23 which reads as under;

“21.That, the investigation further revealed that
Muhammad Younus Baloch (Accused No.27) as
representative of Cooperative Department aided Accused
No.3 and deceased Accused Zafar Saleem to conduct
purported meeting of the auction comimittee to dispose
of 26 commercial plots of the society fraudulently.

22. That, during investigation it 1s also revealed Adnan
(Accused No.28) and Muhammad Amin (Accused No.29)
1n connivance with the deceased accused Zafar Saleem,
Accused No.3 and Accused No.27 usurped 13
commercial plots by each of the society through
fake process of auction.

23. That the investigaiion revealed that Muhammad
Amin (accused No.29) in connivance with the deceased
accused Zafar Saleem, accused No.3 and accused No.27
usurped 13 commercial plots of the society through fake
process of auction.”
104. Based on the record of the auction produced by the NAB
we are in no doubt that the auction was fake. Three of the six
alleged attendees of the so called auction dated 05-11-2009
as per bidders attendance sheet have stated that the auction
process was in effect a charade and they did not attend any
such auction. Namely, Farhat Rasheed, Mehmood Daud
Vohra and Amjad Ali. The S.161 statement of Farhat Rasheed

is set out below for ease of reference
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arrest bail by this court.; Apparently like so many others he
appears to be an 111iterat<§ employee of the SWWB who simply
signed the attendamce ' sheet without knowing of its
significance. Co-accused Mr. Younis Baloch the Government
representative who signed the fake sheet to justify the fake
auction has already had his pre arrest bail recalled by this

court and he has absconded.

107. However notwithstanding the above since the co-
accused No.28 Adnan as referred to in para 106 above whose
role in connection with the auction 1s similar to that of
Muhammad Amin has already been granted bail by this court
vide its order dated 24-04-2017 which NAB has not appealed
and as such based on the rule of consistency the pre arrest
bail granted to Muhammed Amin is hereby confirmed on the

same terms and conditions.

D. Turning to the illegal sale by accused No.30 Umair
Tariq (absconder} a member of the society who
illegally allotted plots to petitioners Fahad Ahmed
and Shabaz Ahmed.

108. Both the petitioners Fahad Ahmed and Shahbaz Ahmed

along with Umair Tariq (absconder) have been given a specific

role in the reference at Para’s 24 and 25 which read as under.

24. Accused No.30 Umair Tariq is a fake member and
purported office bearer of the society, leased plots of the
society to the Accused No.31 and 32.

25.That, the investigation revealed that Syed Fahad
Ahmed (Accused No.31) Shahbaz Ahmed (Accused
No0.32) & Anila Aijaz (Accused No.33) usurped the plots
im connivance with Accused No 2 and 30, the illegal
oftice bearer of the society.
109. The record shows that the plots in question were 1llegally
allotted by petitioner Sajid Khan to Fahad Ahmed and
Shahbaz Ahmed whose post arrest baill we have already

dismissed earlier in tlus order.

110. The plots mn question were amenity plots and under no

circumstances whatsoever could they have been allotted for
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residential or commercial purposes which both the petitioners
would have been well awake of. There 1s no material on record
to show that they made any payment for the plots or that the
society received any money for the sale of neither plots nor
have the petitioners been able to produce such proof of
payment. The petitioners have refused to surrender the plots.
In our view they are quite clearly beneficiaries of the land
Sscam usurping valuable and precious land of the society in
connivance with petitioner Sajid Khan and absconder Umair

Tarig.

111. Thus in our view there 1s sufficient material on record to
connect them to the offence for which they have been charged
and as such their pre arrest bail 1s recalled with immediate

effect.

In summary.

112. Pre arrest bail is recalled with immediate effect in

respect of:

1.Muhammed Riaz
2.Afzal Khan

3 Mirza Afzal Baig

4. Muhammed Farooq

5 Muhammed Younus
6.Muhammed Anees

7 Wali Muhammed .
8.Afaq Khan Ghon

9 Muhammed Hamid Riaz
10.Syed Amir Ali Shah
11.Muhammed Igbal
12.Muhammed Ibrahim
13.Faisal Waseem

14 Muhammed Aslam
15.Muhammed Arif s/o Muhammed Siddig
16. Muhammed Jawaid
17.Fahad Ahmed
18.85hahbaz Ahmed

Pre arrest bail is confirmed in respect of:

1. Mst Farida w/o Muhammed Yousuf
2. Muhammad Amin

Post Arrest Bail is dismissed in respect of:
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1. Sajid Ali Khan 'y
2 Farooq Shahid i
3. Muhammed Arif son of Muharﬁ)med Bashir.




