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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Anti-Terrorism Jail Appeals No.121 &1,22 of 201.4

Conf. Case No.07 of 2017.

Appellants 1. Jalal Ahmed S/o.Faiz Ahmed,

2. Muhammad Muneer S/ o. Zainul Abideen,
presently confined in Central Prisory
Karachi through Mr. Muhammad Iqbal
Chaudhry, Advocate.

The State through Mr. Faheem Hussain and
Mr. Muhammad Iqbal Awan, Deputy
Prosecutors General Sindh
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Dates of hearing:
Date of ]udgment

30.11.2018 and 05.12.2018
't4.12.2018.
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UDGMENT

MOHAMMAD KARIM KHAN AGHA, t.- Appellants Jalal Ahmed

S/ o. Faiz Ahmed and Muhammad Muneer S/ o. Zainul Abidin were

tried by learned Judge of Anti-Terrorism Court No.II, Karachi in Special

Case No,B-759/2012 which by the judgment dated 31-10-2014 (the

impugned judgment) convicted them both and handed down the Death

Sentence (subject to confirmation by this court) to the appellant,/accused

Muneer Ahmed S/o. Zainul Abideen u/s. 7(a) & (e) of ATA,1997 r/w
302/365-A/364-A,34 PPC on two counts of murder and kidnapping for

ransom and awarded life imprisonment to co-accused Jalal Ahmed u/ s/ 7
(e) ATA, 1997 for kidnapping for ransom. The benefit of Section 382-8

Cr.P.C. was also given to the appellants.

2. Brief facts of the prosecution case as enumerated in the F.l.R.

lodged by the complainant Babul who is a chicken vendor is that on

31,.10.2012, his son named Saleem alias Sameer who was 7 years old left

his house at 10:00 a.m. for playing, but did not return. That he and other

relatives searched for his son but could not find him. That a phone call

was received from No.0305-2155208 on the mobile phone of his wife who_
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spoke to their son where after many phone calls were received from the

same number, but nothing in particular was discussed. Hence, he

registered his FIR at the P.S. against un-known accused or accused

persons for abducting his son.

3. The challan shows that the Inspector had taken out CDR of the

number given in the F.l.R. from where Rs.50,000/- ransom amount was

demanded. On 09.11.2012 he had received spy in{ormation that the two

accused were present near Afzal Pan Shop Sector 15-8, Bangali Para,

Bufferzone, Karachi, whom he had arrested and who disclosed their

names as Muhammad Muneer and Jalal. From the accused person three

mobile phones were recovered having SIM No.0302-2'155208. The accused

Muneer disclosed that he had kidnapped the child and had detained him

on 31.10.2012 at his friend Jamal's Farm House Gharo and had been

making calls through Jalal and demanding ransom amount. After keeping

the child for five to six days at the Farm House, Muhammad Muneer had

taken the child in jungle of Gadani and killed him on 07.1.1..201.2 by

constriction of neck and by hitting him with a big stone.

4. The charge was framed against both the accused on 08.10.2013 to

which they pleaded not guilty and claimed trial of the case. In support of

the charge the prosecution examined eight witnesses. The PW-01 is the

complainant Babul at Ex.P/1,. He has produced FIR as Ex.P/'l'-A. Memo

of place of incident as Ex. P/1-B and memo of place of recovery of dead

body at the pointation of accused Muhammad Muneer as Ex. P/1-C.

5. PW-02 is Muhammad Arif at Ex. P/2. He has produced memo of

arrest of two accused and search as Ex.P/3. Ex. P/4 is the memo of

inspection of dead body. Ex. P/5 is the receipt of handing over the dead

body. PW-03 is Asif Ahmed, Civil |udge and Judicial Magistrate Central,

Karachi at Ex. P/6. He has produced envelope containing conlessional

statements as ex. P/7. Ex. P/8 is the conJessional statement of accused

Jalal Ahmed . Ex. P /9 is the confessional statement of accused Muhammad

Muneer. Ex. P/70 is the application of Akhtar Jawad addressed to D.J.

Central, Karachi. Ex. P/77 is the application of Inspector Akhtar Jawad

addressed to ]M-ll, Central Karachi. He had handed over the custody of

the accused to Jail Authority as Ex.P/'12. PW-04 is ASI Syed Muhammad
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Zaki Zaidi atEx. P/1,3. PW-05 is Muhammad Shakeel atEx. P/74. PW-06

is Dr. Zafar Shah at Ex. P/15. He has produced postmortem report as Ex.

P f 76, Cause of Death as Ex. P / 17 and chemical report and histopathology

as Ex. P/18. He has produced receipt of the chemical examination dated

21.1,1.2012 as ex. P / 1,9 and its report dated 29.71.2012 as Ex. P / 20. P.W -07

is Inspector Akhtar Jawad who is the IO of the crime atEx.P/21. He has

produced the departure entry No.27 as Ex. P/22 and arrival entry No.31

as Ex. P/23. He again produced entry No.35 by which he departed to

arrest for Gadani asEx.P/26. He had entered his arrival at PS. Gadani by

entry No.32 which he produced as ex. P/27, He had sent the samples for

chemical examination asEx.P/28. He produced the CDR of 8 pages as Ex.

P/32.PW-08 is Samina the mother of Saleem.

6. The accused recorded their statements under 5.342 Cr.PC whereby

they denied the charge. Both accused also gave evidence under oath

whereby they denied the charge and accused Muneer called one DW in

his defense.

7. Learned )udge of Anti-Terrorism Court No.II, Karachi after hearing

the learned counsel for the parties and assessment of evidence available

on record, vide the impugned judgment convicted and sentenced the

appellants as stated above, hence these appeals have been filed. By this

judgment we intend to decide the same.

8. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment, therefore, the

same are not reproduced here so as to avoid duplication and unnecessary

repetition.

9. In a nutshell the prosecution case is that the complainant's7 yeat

old son Saleem went missing on 31-10-2012 after he left his house for

playing at about 10am. The complainant and other family and friends

went searching for him but could not finci him. At about 10pm on the

same day Saleem's mother Samina received a phone call stating that her

son was with her enemies. On the next day (0'l-1L-2012) the complainant

registered a FIR whereby an offense was registered u/s 365 (A) PPC

against unknown person's. On the same day Saleem's mother (Samina

alias Shalina) called the number where the call concerning her son had

t
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been made from when she spoke to the kidnapper and her son; during

another call on the same day the kidnapper told her that her son would be

returned if she paid RS 50,000 but did not say where the ransom was to be

paid. The next day (02-77-2012) she again called the kidnapper where she

heard the shrieks of her son where after the mobile was powered off.

Inspector Akhtar Javad was the IO of the case who on 09-77-12 (7 days

after the last call to Samina) received spy information that those who had

kidnapped for ransom Saleem were present at Afzal Pan shop Sector 15

Buffer Zone Karachi who arrested the accused Muneer and Jalal on

pointation of the spy. From Muneer two cell phones were recovered and

from Jalal one mobile phone and two SIMS. The arrests were made in the

Presence of Shakeel and Arif who acted as Mushirs.The accused confessed

on the spot that the child was with them. Later at the PS Muneer

conJessed that he had taken the boy to Gadani where he had killed him.

Muneer then led the police party, mushir Shakeel and the complainant to

where the dead body of the child was in the jungle area of Gadani. The

complainant recognized the dead body of his son. The dead body was

taken to Abbassi Shaheed Hospital Karachi where MLO Dr.Zafar Shah

Khan carried out the post mortem who found the cause of death to be

cardio respiratory failure secondary to acute head injury and constriction

of neck collectively by hard and blunt object. The chemical report also

found the presence of semen in the anal area which indicated that Saleem

had also been sodomised (although the accused were not charged with

tl-ris).After some time both the accused made judicial confessions about

their involvement in the crime to Asif Ahmed Civil ludge and JM Karachi

central. The prosecution further relied on exhibits of various recoveries,

CDR data, chemical report and DNA to prove that the accused committed

the offenses as charged.

10, The defense plea of accused Muneer was that he was innocen| that

he had a land dispute with the complainant and thus on account of this

enmity he had been falsely implicated in the case and that he had been

induced and tortured into giving his judicial confession which he had

retracted. The defense plea of Jalal was that he was innocenb that he had

only been in Pakistan for three davs having crossed over from

Bangladesh; that he had not made any judicial confession and that he been

falsely implicated by the police in this case..

?
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12. Mr. Faheem Hussain, Deputy Prosecutor General, who was also

representing the complainant, contended that there were no legal

infirmities in the impugned judgment and as such the same should be

maintained. In particular he pointed to the fact that the judicial

confessions of both Muneer and Jalal were voluntary, true and the

recording of their statements complied with all the necessary rules; that in

the case of Muneer he had also taken the police to the dead body; that

Muneer had a motive to kill the boy out of his unnatural love for the boy's

mother which was not returned by her; that with regard to )alal not only

had he made a legally admissible conJession before the magistrate

r

11. Learned advocate for appellants contended that both the

conJessions of Muneer and Jalal before the judicial magistrate were

inadmissible in evidence and could not be relied upon because they were

neither voluntary nor truthful in that Muneer had been subject to torture

and that the rules regarding recording of con-fessions had not been

complied with namely that both the appellants were not told that they

would not be handed back to police custody if they refused to make a

confession; he also stressed that Muneer had been brought before the

judicial magistrate earlier on 14-11-2012 but he had refused to make a

conJession because he had been subject to torture; that Muneer's

confession before the magistrate was not supported by the medical

evidence because if Muneer had hit Saleem with a big stone his skull

would have been totalty crushed which was not the case as per the

medical report; that there was no blood on the recovered stone; that there

were contradictions in the statements of the PW's in that some had stated

in their evidence that the stone was found on the head on the deceased

while others had stated that it was laying on his body; that no ransom

demand had been made and that no ransom had been recovered and thus

both Muneer and Jalal were entitled to the benefit of the doubt and should

be acquitted of the charges against them. In support of his contentions he

placed reliance on Syed Azeem Shah V The State(PLD'1987 Quetta 96),

Hakim Gul v. The State (PLD'1964 (WP) Pesh P.1) Muhammad Jamshed

v. The State (2003 PRC.LJ 767) andrNazit and others v. The State (PLD

1960 (WP) Kar 674).
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concerning his involvement in the crime but the mobile phone recovered

from him as shown by the CDR data proved that it was his mobile which

was used to make the ransom demand and as such the convictions and

sentences as handed down in the impugned judgment should be

maintained including the death penalty to Muneer which should be

confirmed. In support of his contentions he placed reliance on Naseem

Akhtar V State (1999 SCMR 1744), Khan Muhammed V State (1999

SCMR 1818), Muhammad Amin v. The State (2006 PLD SC 219), Nazir

Sehzad and another v. The State (2009 SCMR 1440), State through

Advocate-General, Sindh, Karachi v' Farman Hussain and othets (1995

PLD SC 1), Hamid Mahmood and another v. The State (2013 SCMR

1314), Said Muhammad v. The State (1999 SCMR 2758) and Khan alias

Khani and another v. The State (2006 SCMR 1744).

13. We have heard the arguments of the learned counsel for the

parties, gone through the entire evidence which has been read out by the

appellants, the impugned judgment with their able assistance and have

considered the relevant law.

'14. In considering this case of kidnapping for ransom we have been

guided by the finding of the supreme court in another kidnapping for

ransom case being state v Farman Hussain (PLD 1995 SC1) which was

cited with approval by the supreme court in the later case of Noor

Muhammed v state (1999 SCMR P.2722) atP.2725 in the following terms;

"Hozaeuel ut)e may obserue that the people ate losing

faith in the dispensatiotr of criminal justice by the

orilinary ciminal Courts for the reason that they

either acquit the accused Percons on technicsl

grountls or take lenient aiew in awariling sentence' lt
is high time that the Courts should realize that they

owe duty to the legal heirshelations of the aictims

and also to the society. Sentences awarded should be

such which should act as a detertent to the

commission of offences. One of us (Aimal Mian, C'J', as

he tlwn u,as) has highlighted this aspect, inter alia in the

case of Stnte througi tlrc Aduocate-General Sindh, Karachi

r, Foimnn Hussnin nnd others (PLD 1995 SC 7), relettant

portion rulureof at page 19 reads as follorus:-

(3) lt is ruatter of public knotoledge tlmt in Sindh, on

accotrnt of kidnnpping for ransom, commission of
rlncoities nnd other offences, the people are feeling
insectre, The lesrned trial Court hns dilnted upon tlrcse r
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aspects in detail. I am inclined to subscribe to tlrc pieru

found fartour ruith it. The approach of the Court in
matters like the case in hqnd should be dynamic
and if the Court is satisfied that the o/fence has
been committed in the menner in which it has been

alleged by the prosecution the technicalities
should be oaerlooked without causing any
miscariage of justice". (bold added)

15. The appraisal of the evidence in our view fully supports the

prosecution case. In our view based on the evidence of PW 1 Babul the

father of Saleem and PW 8 Samina the mother of Saleem their 7 year old

son Saleem went missing on 31-10-2012 in the morning. There after a

search was carried out for him but without success which led to the

lodging of an FIR on the next day at 10.30pm against unknown persons. In

our view a delay in approximately 24 hours in lodging the FIR is not fatal

in a case where a parents young child goes missing. This is because it is

natural human conduct to initially search high and low for the missing

child through friends and other mohalla people as was done in this case

rather than immediately rush to register a FIR.The hope is that the missing

child will be found. In this respect reliance is placed on Rahat Ali V State

(2001 P.Cr.Lj P.98).

76. The next issue is whether the child Saleem was kidnapped or

abducted. Admittedly this was a case where no one witnessed the

abduction or kidnapping of Saleem. There was also no last seen evidence.

The evidence of abduction and kidnapping comes from PW 1 Babul and

PW 8 Samina who gave evidence that phone calls were received from

some unknown person that her son Saleem was with them. In particular

PW 8 Samina states in her evidence that a ransom demand was made for

RS 50,000 for the return of her son. The CDR of PW 8 Samina was matched

with a phone later recovered from appellant Jalal which indicates that

Jalal was in contact with PW 8 Samina throughout the time when she

alleges that the calls were made to her. We find the evidence of PW 1

Babul and PW 8 to be reliable, trustworthy and confidence inspiring and

thus we can convict on this oral evidence alone for kidnapping for ransom

especially as it is corroborated by the CDR record and the judicial

confessions of both Muneer and Jalal which for reasons discussed later in

this judgment we founcl to be legally admissible and on account of the

other aspects discussed later in this judgment. Reliance in this respect is

a-
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placed on Muhammad Ehsan v. The state (2006 scMR 1857) where it was

I

"6. It is true thst there is only oculnr testimony of P.W, a

Mst. Khatun Bibi corroboroted by medical eoidence, P,W. 6

Dr. Muhammad Sarfraz Sial. The fact thnt there is only

ocular testintony of one P.W. which is unimpeachable and

confidence-inspiing corroborated by medicnl ettidence ruould

be sufficrent to base conaiction. lt has been noted that this
Couit has time and again held that the rule of
corroboration is rule of abundant caution and not a

mandatory rule to be applied inaariably in each case

rather this is settted pinciple that if the Court is
satisfied about the truthfulness of ditect eaiilence, the

requirement of corroboratiae eaidence would not be of
much significance in that, as it may as in the present

case eyi-wittress account ushich is wimpeachable and
confidence-inspiing character anil is corroborated by

medical eaidence". @old added)

77. We do not consider the fact that no ransom was paid to be

relevant. We are of the view that based on the evidence a ransom

demancl was made which is sufficient to attract the provisions of

5.365 (A) PPC. In this respect reliance is placed on Farman

Hussain's case (Supra) which atP.32Para25 held as under

"25. Tlrcre rpas also some argument bet'ore the High Court tlnugh

it tuas not urged before us, on tlrc question, whether section 365-4,

P.P.C. is attracted to the present cnse as the fatlrcr of the kidnapped

Tariq Nautaz has not deposed that lte utas contacted by any of the-

accused for payment of ransom. The factum that none of
accused contacteil the parcnts of the kidnapped chilil for
payment of ransom, is of no cofisequence as this is not the
'requirement 

"f the aboae prottision ,f P'P'C' The

iletermining factor is as to the obiect of kiilnapping' lhere
'u)as no ,nority bekpeen tlu pnrents of the kidnnpped Tnriq Nautnz-

and the abotte accused persons. Tariq Nuoaz in his abope-quoted

statement from tlrc examinahon-in-clief has deposed thnt "During

my stay in thnt bungnloto tlw acrused obtained our teleplnne

nimbei, Wheneter the accused found me woried tlrcy used to

console snying that they lmd no enmity toith my father and the.y

roottkl coitaci my fathir nnd ns soon as the nnney ruill be paid I
ruould be relensed" . (bold added)

18. Thus, we uphold the convictions of both Muneer and )alal

for kidnapping for ransom the 7 year old boy Saleem.

79. PW 7 Akhtar Javad who was the Io in the case on 09-71-20"12

received spy information that the two culprits who had kidnapped the

child were present at Bangali Para Near AfzalPan shop sector 15 Buffer

o
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held at P.1860 at Para 6 as under:
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zone Karachi where on the pointation of the spy he accosted the

Appellants. On the search of Muneer two mobile phones were recovered

and from Jalal one mobile phone with two SIMS. The appellants admitted

before the police that the child was with them and that they can get him

recovered.PW 4 Mohammed Zaidi is the ASI who accompanied IO PW 7

Akhtar Javad as a part of the police party who made the arrest and

recovery from the appellants who corroborates IO Akthar ]aved

concerning the arrest and recovery. Importantly the arrest and recovery

was made in the presence oI two independent mushirs from the mohalla.

Being PW 02 Mohammed Asif and PW 05 Mohammed Shakeel. These

witnesses were not chance witnesses as they live in the mohalla. PW 02 is

the maternal uncle of the deceased and stated that he knows Muneer and

that Jalal also lived in the mohalla. He was also witness to the extra

judicial confession of Muneer before the police. Likewise PW 05

Mohammed Shakeel stated in his evidence that he knew the appellants

who were arrested who used to sell fruit in the market. He called PW 1

Babal from the place of arrest and told him to go to the flS which is

corroborated By PW 1. Neither of the Mushirs PW 02 Mohammed Asif

and PW 05 Mohammed Shakil nor the police had any enmity with the

appellants and had no reason to falsely implicate them in this case. The

evidence of the Mushirs which we find to be trust worthy and confidence

inspiring also confirms that Jalal was living in the mohalla and was not a

recent arrival from Bangladesh 3 days before. Thus, from the evidence of

the witnesses discussed above we are of the view that both the appellants

were arrested at the time and place as mentioned by the police in the FIR.

20. In so far as appellant Muneer is concerned another important piece

of evidence against him in this case is that the dead body of the child was

recovered on his pointation immediately after his arrest on 09-11,-201,2. As

per the evidence of PW 1 Babul the father of the boy, PW 5 Mohammed

Shakeel an independent Mushir, PW 4 ASI Muhammed zaidi and PW 7

Javed Akthar the IO of the case Muneer took them all to Gadani where he

showed them where the dead body was hidden in the jungle area of

Gadani. Nearly all these witnesses corroborate each other in most material

respects. A big stone was also found on the dead body whose head had

been smashed in. In our view only the person who had murdered the boy

and hidden the dead body could have known of its precise location in the

7
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jungle area of Gadani and the recovery of the dead body of the boy on the

pointation of Muneer is very strong corroborative evidence that he

murderecl Saleem and hid the dead body especially as it was in a place

which only he could have known about in the jungle area of Gadani and

there was no delay in Muneer leading the police to the dead body which

he agreed to do about an hour after his arrest. The recovery of the dead

body of Saleem on the single pointation of Muneer is admissible in

evidence under Article 40 of the Qanun-e-Shahadat Ordinance 1984.The

dead body of saleem was identified by his father PW 1 Babul. As noted

from the medical evidence of PW 06 Dr.Zafat Shah Khan who carried out

the post mortem of the dead body it was "old swollen and in

decomposition" which would tie in with saleem being murdered about 7

or 8 days earlier as per the judicial confession of Muneer which we shall

deal with later and was in an identifiable condition

21,. The dead body of saleem was taken to Abbassi Shaheed Hospital

where the post mortem was conducted by PW 06 Dr'Zafat Shah Khan

whereby the cause of death was found to be cardio respiratory failure

secondary to acute head injury and constriction of neck collectively by

hard and blunt object. This cause of death also ties in with the judicial

confession of Muneer which we will come to later and the recovery of the

big stone on the body of the dead body of saleem at the time it was found.

Having seen the photographs of the dead child and considered the

medical report we are of the view that the face of the boy was smashed in

to hinder the identification of the body but was not so smashed as to be

unrecognizable so we reject the contention of the appellant that the stone

would have totally smashed the skull to pieces. Yes, the skull and head

were damaged but not beyond recognition.

22. We have also taken into account that by and large all the PW's

have corroborated themselves and the prosecutions case and that any

contradictions are minor and are not of a material nature which can be

ignored. That although some of the witnesses are related since the defense

has not shown that they have any personal enmity towards the accused or

any reason to falsely implicate any of them we are of the view that such

relationship is not relevant in assessing the reliability of their evidence' In

?
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this respect reliance is placed on Aurangzeb V The State (2010 P'Cr'L|

1281)

23. That most of the relevant and required police entries in the various

registers have been made and duly exhibited which again bolsters the

prosecution's case.

24. Along with the above corroborative evidence discussed above a

crucial aspect of the case are the judicial conJessions which both the

appellants recorded before PW 03 Asif Ahmed JM Karachi and which they

both later retracted.

25. Muneer has stated in his conjession as under;

,,lconfessttutchildSameerismyrelatiue.lloasinloaeruithhis

motlrcr Shalina. Shalina hss tpasted my money for four years' Due

to her my roife and children all are ruined' I was litting in the

neighbouihood of Babul. Child Sameer used to come to me' I

kiinapped the ciila on 31.10.2012 and bring hiry t9 co-sccused.

Jalalandkeptthechildthere,Thenbroughtthechildback'Thecall'receiued 
frim his mother. Then I came to Gadani along aith_child.

Thenlkilledthechildsameerroithmyhandsqndstones,Inthis
murder his mother shalina is also inaolaed, l feel ashamed/guilty

about this. It is mY statement".

26. Jalal has stated in his confession as under;

"l say on oath that accused Muneer Hussain came to me along

ruith child Sameer S/o, Babul. I lcept the child for three days'

Thereafter Muneer Hussain took the child from me' The same is

nty statement".

27. Learned counsel for the defense has mainly contended that

theconfessionsbeforethejudicialmagistrateareinadmissibleand

cannot be safely relied upon for the following reasons (a) that they

have now been retracted (b) that the confessions were not

voluntary and were a result of torture,/coercion (c) that the

confessions were not made in accordance with the prescribed

procedure and (d) that the confessions were made after a delay of

17 days.

Law on retraction of judicial confessions'

28. After a review of the relevant law on the legal validity of

judicial confessions the Hon'ble Supreme court in the case of

?
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Ch.Muhammad V Yaqoob V The State (1992 SCMR 1983) reached

the following conclusion

a

"The legal position, rphich hns emerged from the abotse reports,

seems ti be that in order to judge tlu eaidentiary aalue of tetracted

confession, the Court is to adaert to the question, whether the

sqme appears to haae been maile ooluntarily, without an-y

inducem'ent, iluress or coercion with the obiect to state the

truth. lf the Court is satisfied on the aboae aspect, the me-re

fact that there were some irtegulatities in tecoriling of a
'confession, would not u)artant clisregarding of the

same".(bold added)

29. It is settled law that a retracted judicial confession can be

legally admissible and used against its maker in certain

circumstances. In the later case of Muhammed Amin (Supra) it was

held at P.224Para 9 as under;

1

"9. There is no caail to the proposition that conaiction coulil

haae been awariled on the basis of retracted confession

which proposition was examined in case of MsL loygunBibi
a. The State PLD 7960 (SC (Pak) 3L3 as under-

"We are unable to support the proposition of lmu laid down by

the learned Jurtges in this regard. The retraction of a confession

is a circumstaice tuhich hai no bearing zohatsoeoer upon the

question tolrctlrcr in the first instance it tons oobmtatily mnde,

and on the firtlrcr qretiion tolrctlrcr it is true' T'lu fnct tlnt the

maker of the confession later does not adlrcre to it cannot by

itself hitte any iffect upon the findings reached as to uthether

tlu confessioi ruis rtoluntary, and if so, wlrcther it u'as true, for
to toitidratt, from a self-acansing statement in dtrect face of the

,onrrqurnrri of the'accusation, is explicable fully by the

proximity of those consequences and need luae no connection

iuhatsoeier'rrtith either its uoluntary nature, or the truth of tle

facts stated. The learned ludges tuere perfectly right in first
'deciding 

these ttoo questi,ons, and the ansllers being in the

ffirma"tiae, in declaring that tlw confession by itself uas

iijtrcient, tnken rpith tlrc other fncts ,and circumstances to

sipport Abdul Maiid's conrtiction, The tetraction of the

confession utas wholly immaterial once it was found
tnit it was aoluntary as well As true."

10. Similarty in tlrc case of tlw State p' M,inhun alias Gul Hassnn

PLD 1964 5C StS this Court has obsented ss under:-

"As for tlrc confessions the High Court' it aryearq was duly

,onrhou, of thi fact that tetraited confession uhether judicial

or extra iiaiciit, could legally be taken.into .consideration
against tLe mak;er of thoi confessions himself, and if .tlw
infessions roere found to be true and aoluntary, tlwn there

,ro, n, need nt ali to look for furtlrcr corroboration' lt is well'
h
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settled thqt as against the maker himself his confession,
judicial or extra juilicial, whether rctracted ot not
rctracted, can in laut oalidly form the sole basis of his

conaiction, if the Court is satisfied and belieaes that it
was true and ooluntary and was not obtained by tortute
or coercion or inducement." (bold added)

30. Thus, the court laid down a two pronged test as under (a)

whether the retracted judicial confession aPPears to have been

made voluntarily, without any inducement, duress or coercion and

(b) was made with the object to state the truth.

31. Notably it was also held that if both (a) and (b) were

satisfied that even i{ there were some irregularities in recording of a

con-fession it would not warrant disregarding of the same. In our

view however following the case of Azeem Khan V Muhahid

Khan (2016 SCMR 274) such irregularities must be of a minor

nature and must not have detracted from either the voluntariness

or kuthfulness of the con-fession.

32. In the case of Bahadur V State (PLD 1,996 SC 336) although it

was suggested that a judicial confession alone can be made the

basis of conviction the safer course was to look to see if there was

any corroborative material available to determine its truthfulness

33. In the case of Manjeet Singh V State (PLD 2006 SC 30) a

further requirement seemed to be added that in determining the

truthfulness of the confession it had to be placed within the context

of the whole of the prosecution evidence/case.

34. In our view therefore we are not in any doubt that a

retracted conJession before a magistrate can be the basis of

convicting in a capital case however it must be;

a

(a) Voluntary i.e. without threat or inducement and

(b) Its object must be to state the truth; assistance for which

can be ascertained from (i) whether the confession

apPears truthful within the context of the prosecution

case and (ii) whether there is any other evidence on

record which tencls to corroborate the truthfulness of the

confession and

(c) Only minor irregularities regarding the rules concerning

the recording ofludiciat confessions can be permitted as

I
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determined on a case to case basis the main criteria being

that such irregularities have not adversely effected the

voluntariness or truthfulness of the confession'

35. In this case appellant Muneer has contended that he wa$

tortured and coerced into making the statement. Based on the

evidence before us we find such contention to be without

substance. This is because he put this allegation to no PW during

cross examination including the IO and Judicial magistrate before

whom the confession was made or even ever raised the issue before

he made his 5.342 statement. Furthermore, at the time he made his

confession he was in judicial custody so it is difficult to see how the

police tortured him. Even at the time when his confession was

recordecl there was found to be no marks of maltreatment on his

body by the magistrate, he did not mention to the magistrate that

he was making the statement because he had been tortured and

after his confession he was handed back to the jail police and thus

he had no danger of being handed back to the police as he was in

judicial custody. Even if Muneer had earlier been brought before

the magistrate for recording his statement on 1'4-11"201'2 we find of

no relevance as there is no order or record to say that he declined to

record his statement on account of torture at the hands of the

police. Thus, we find Muneer's con{ession before the judicial

magistrate to be voluntary.

36. With regard to the truthfulness of Munir's confession as

discussed above we find that there is sufficient corroborative

material to prove that his confession was true. For example, he took

the police to the place where the murdered body had been hidden

in Gadani which only he could have known about. It appears from

his 5.342 Statement and his evidence in chief that Muneer felt

spurned by shalina the mother of saleem who he was in love with

but who had rejected his advances and according to him had in

effect ruined his life in terms of finance and family and thus he had

an added motive to demand ransom from shalina and kill her son

Saleem on account of her rejection of him. In this respect without

belaboring the point it is important to set out again his judicial

con{ession which reads as under:

?
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"l confess tfut child Sameer is my relatiae. I ruas in loae ruith his

mothq Shalina. Shalina has wasted my money for four years, Due

to her my wife and children all are ruined. I utas litting in the

neighbourhood of Babul. Child Sameer used to come to me. I
kidnapped the child on 31.10,2012 and bing him to co-accused

lalal and l<ept the child there. Then brought the child back. The call

receiaed from his mother. Then I came to Gadani along uith child.

Then I killed the child Sameer uith my hands and stones. ln this

murder his mother Shnlina is also inaolaed. I feel ashamed/guilty
about this. It is my statement",

37. In addition and importantly the content of Muneer's judicial

confession tends to show that it is truthful because it contains secret

personal details concerning his feelings for Shalina which only he would

know and none other. As mentioned in his judicial confession and as a

matter of fact he also knew Saleem who he was related to. Thus on

Saleem's release he would have recognized Muneer and as such he had

no option except to murder Saleem in order to Protect his own identity

and even tried to smash in Saleem's face to make Saleem's identification

more difficult if he was ever discovered by an disinterested person. The

medical evidence also fully corroborates the truthfulness of his confession.

His confession in our view thus fits in with the prosecution evidence and

case before us and can be regarded as truthful and safely relied upon.

38. Indeed, in the case of Sajid Mumtaz V Basharat (2006 SCMR 231)

it was held as under at P.238 Para's 19,20 and 21 whilst discussing why

anyone should enter even into an extra judicial confession as set out

below:

1.9.

20

It is but a natural curiosity to ask as to tohy a person

of sound mind should at all confess.No doubt the

plrcnomenon of confession is not altogetltr unknou'n

but being a human conduct, it had to be rtisualized,

nppreciated and consequented upon purely in the

background of a human conduct.

IMy a person guilty of offence entailing capital

punishment should at all confess, There could be a

fetu motianting factors like; (i) to boast off, (ii) to
aentilate the su/focating conscimce anil (iii) to
seek help when actuallY ttaPPed. bY

inaestigation. Boasting off is aery rare in such like

heinous offences zohere fear dominates and is alutays

done before an extreme confdent as ruell as the one

roho shares close secrets, To make confession in
order to gioe uent to ones pressure on ffiind and

consciences is another aspect of the same psyche,

7
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One giaes aent to ones feelings and one remoaes

catharses only before a strong anil close

confident. In tlw instant case the position of the

tuitnesses before tuhom extra-iudicinl confession is

ruade is such that they are neither tlw close confdent
of the accused nor in any manner said to be sharing

any habit or association with the accused. Both the

possibilities of boasting and aentilating in the

circumstances are excluded from considerstion.

21.. Another most impottant and natural PurPose of
making extra'judicial confession is to seek help from a

third person. Help is sought firstly, when a person is

sufficiently trappetl and secondl!, ftom one who is

authoritatiae, socially or officially. The uitnesses in

hand before tphom the confessions are said to lntte been made

nre of na socinl or fficial stntus. One Falak Slwr (P.W.16) is

a lunior clerk in the ofice of the Deputy Commissioner, the

oilrcr Noor Mohnmmad (PW.1'7) is a petty fodder-seller and

the third Ahmed Taqi (PW.19) is a teaclrcr in a priaate

school. It is yet to be anstpered as to whnt lwlp could they

hape rendered to the accused Tphsn inTtolaed in a heinous case

of murder as tuell as abduction for ransom" (bold added)

{ 39. Thus, in this case due to Muneer's apparent love for shalina the

mother of the dead boy Saleem who had rejected his love for her and the

shame he felt about his actions as admitted in his confession he might

have made such a conlession in order to ventilate his suffocating

corucience or because he felt trapped after leading the police to the dead

body of Saleem. It being notable that the magistrate to whom he conlessed

to was in a position of authority.

qLz

40. Furthermore, a review of the evidence of PW 03 Asif Ahmed JM

Karachi before whom the judicial conJession was made shows that nearly

all the relevant material precautions and procedures were carried out in

accordance with the relevant rules before during and after the recording

of the confessions. Based on the facts and circumstances of this case where

the accused was brought from judicial custody before making his

confession and being handed back to iail police after making his

con-fession we do not consider the fact that the magistrate did not inJorm

the appellants that they would not be returned to police custody if they

did not confess to be fatal to their case as the expectation of the appellants

would have been that they would be returned to the jail police in order to

return them back to jail after they were produced before the magistrate'

Thus, based on the particular facts and circumstances of the case and the

?
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other corroborative evidence against the appellants and when we consider

this case and all the evidence against the appellants in a holistic manner

we consider this to be a minor defect which does not effect the

voluntariness or truthfulness of the confessions. Reliance in this respect is

placed on the case of Nassem Akthar (Supra) which held as under at

P.1763

"After carefully scrutinizing the confessions made by tlrc

nppellants, we find that in all most all respects tlu confessions tally
with each other roith oery minor oariations which do not cast any
doubt on the prosecution uersion. Perhaps, if the fioo confessions

hsd been exact copies of each other, eaen to the extent of all minor
details there might haae been a question mark as to tohy it was so'

The High Court has referred to a judgment of this Court in tlw
case of Muhammad Yaqoob a. State (L992 SCMR 1983) uthich has

been relied upon by learned counsel for the complainant. One of
the principles reiterated in the said iudgment is that any
lapse on the administratiae side on the part of a Magistrate
recording a confession may not befatal as to the euiilentiary
aalue of such confession proaideil the Court is satisfied that
the lapse on his part has not, in any way, adaetsely affected
the aoluntariness or truthfulness of the confession,

We ilo not find any significant or material lapse on the part
of P.W.I in recording the confession of the fiao appellants.
One or two minor omissions cannot be termed as lapses to
af/ect the eaidentiary aalue of the said confessions.

It uas not established that the confessions had been obtained or

tendered on account of any pressure, influence or coercion from
any quarter. No suggestion u)as maile to P.WJ', the
Magistrate, that the confessions hail been obtained under
pressure, influence or coercion except for the general suggestion

that tlrc confessionhadbeen recordedby him under the dictation of
the Inrtestigating Oficer tohich uns denied by P.W.L.

As regards P,W.9, Inspector Abdul Rashid, then S.H.O, Police

Station Gulberg, in his cross-examination, apart from a general

question that the police had maltreated the appellnnts, no specific
questions were put regariling any torture or maltreatment,
Similarly in their resPectiae statements under section 3112,

Cr.P,C, the appellants haae made general allegation about
maltreatment. No suggestions were made to prosecution
witnesses about uthere, how and by whom the

maltreatments took place. (bold added)

41,. Although there was a delay ol 17 days from the date of the arrest

of the appellants and the judicial conJessions we do not consider this

delay to be fatal based on the particular facts and circumstances of this

case especially as during this period the appellants were both in judicial

custody. In this respect reliance is placed on Maieed v state (2015 SCMR

a
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865) whereby it was hetd that no hard and fast rule can be laid down as to

the effect of any delay in recording a judicial confession and thus for the

reasons discussed earlier we do not consider a delay in recording of the

confessional statements to be fatal to the prosecution case based on the

particular facts and circumstances of this case where the appellants were

produced from judicial custody in order to make their confessions and

then returned to judiciat custody and the large amount of corroborative

evidence against the appellants.

42. With regard to any potential language issue since the appellants

both spoke Bengali, it has come in evidence that they both also

understood Urdu and as such the language in which the con-fession was

recorded and the appellants understanding of it when it was read back to

them is not an issue which would effect its voluntariness or truthfulness.

43. In so far as the confession of Jalal is concerned he simply denies

making any statement before the magistrate and states that he only signed

a piece of paper which was put before him. Based on the corroborative

evidence of the PW's and the relevant documents on record we are of the

considered view that the prosecution has proved that Jalal did make such

a confession before the magistrate voluntarily and that it is truthful and

fits in with the context of the prosecution case and is corroborated by

other material on record such as the calls to Shalina from the mobile

phone which was recovered from him.

44. In short, we find that both the retracted confessions of both

Muneer and Jalal are admissible in evidence and can be safely relied upon

since they were both made voluntarily, are truthful (based on the context

of the prosecution case -Muneer's love and affection for Shalina being

spurned- and the other corroboratory material on record such as the

medical evidence, the body being discovered on the pointation of Muneer,

Saleem being detained at Jalal's house for 3 days which ties in with

shalina's evidence that when she made the last call to Muneer on 02-11-

20L2 she heard her son shriek and Muneers time frame for the murder in

his confession and the calls to Shalina being made from the mobile phone

recovered from ialal) and that there was no major irregularities in the

manner in which their conJessions were recorded so as to adversely affect

the voluntariness or truth-fulness of the confessions.

t

i

7
l8



qLi

{

45. Since we have found the conJessions to be legally admissible and

are relying on them the next question which arises is what impact the

confessions have on the guilt of the accused for the various offenses for

which they have been charged.

46. As mentioned earlier as corroborated by the judicial conJessions of

Muneer and falal we have already upheld both of their convictions for

kidnapping for ransom Saleem u/s 365 (A) PPC

47. With respect to the unnatural act of sodomy which was committed

on Saleem the medical and chemical evidence fully supports the fact that

the boy was sodomised. The question however remains by whom? As the

boy was being kept by Muneer and Jalal at Jalal's house a part from

Muneer and Jalal any other person might also have had access to Saleem

during his 2 or 3 day detention period at Jalal's House before his murder.

Quite shockingly the IO admitted that he did not send the DNA swobs

off due to a lack of funds when even the trial court found that such tests

could have been carried out at the Aga Khan Hospital. Thus although it is

proved that the boy Saleem was sodomised it cannot be said whether it

was by either Muneer or Jalal or someone else due to the failure to test for

DNA. Such a test would have either eliminated or implicated either

Muneer or Jalal. It is also of concern that despite the material before the

trial judge 5.377 PPC was not added to the heads of charges against the

appellants. Both of the Apellants therefore stand acquitted u/s 464 A

Cr.PC.

48. We would also like to add that although we accept that it is for the

prosecution to prove its case beyond a reasonable doubt which we

consider it has done in the case of kidnapping for ransom and murder of

Saleem we do not find the defense case convincing at all. For example, no

question was put to any PW that there was any dispute over property

between Muneer and any of the PW's which was essentially the defense of

Muneer for his false implication which we consider to be a complete after

thought.

Murder of minor child Saleem.

49. We are of the considered view that based on his confessional

statement and other corroborative evidence as discussed earlier that the

I
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prosecution has proved beyond a reasonable doubt that Muneer

murdered Saleem and has thus committed the offense of murder under

5.302 PPC as found in the impugned judgment.

50. We are however of the view that the prosecution has not been able

to prove beyond a reasonable doubt that Jalal was involved in the murder

of Saleem.

51. Our courts have adopted the approach that the usual sentence for

murder is the death penalty. This may be reduced to imprisonment for life

iJ there are any mitigating circumstances or if the judge in his discretion is

of the view that based on the particular facts and circumstances of the case

the appropriate sentence is to award the alternate to death being the

sentence of imprisonment for life. In this respect reliance is placed on

Ghual Mohy-Ud-Din V State (2014 SCMR 1034)

52. In this case we find no mitigating factors and based on the

particular facts and circumstances of the case we are not inclined to

exercise our discretion to reduce the death sentence to imprisonment for

iife. In this case a minor boy of 7 years of age was kidnapped by Muneer

and falal for ransom; Muneer had a motive to kidnap and murder Saleem

in wanting the ransom money and in Muneer wanting to avenge his love

being spurned by Shalina; that Saleem was unnaturally sexually assaulted

through sodomy by either Muneer, Jalal or other persons unknown whilst

in the detention of Muneer and Saleem and was then strangled by Muneer

before being viciously and brutally struck in the face by a heavy stone by

Muneer in order to hinder his identification with his body being left to rot

in the jungle of Gadani. The loss and suffering to the parents and family of

their murdered young son can hardly be imagined especially keeping in

view the circumstances surrounding his death. In such cases in our view

once proved the culprits deserve no leniency and their sentence should

serve as a deterrent to other Persons who intend to commit such heinous

crimes against vulnerable innocent children and as such the death

sentence of Muneer is confirmed. In this resPect reliance is placed on

Farman Hussain's case (Supra) and Imran Ali V State (2018 SCMR 1372)
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Summary.

1. Appellant Muneer is convicted of the charge under 5.365
(A) PPC read with 5.7 (a) and (e) ATA and his death
sentence is confirmed.

2. Appellant Muneer is convicted of the murder of Saleem
u/s302 PPC and his death sentence is confirmed

Appellant Jalal is convicted of the charge under 5.365 (A)
PPC, read with S.7 (e) ATA and his sentence of imprisonment
for life is maintained keeping in view the fact that the
prosecution had not filed an appeal for any enhancement in his
sentence.

53. These Criminal Appeals and Confirmation Reference stand

disposed of in the above terms.
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