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HIGH COURT OF SINDH, CIRCUIT COURT AT

HYDERABAD
Cr. Appeal No.S-174 of 2017

[ Meer Muhammad versus The Siate]

Appellant : Through Mr. Badal Gahaoti advocate

Complainant : None present despite direct intimation notice to
the Complainant’s Counsel for today

State - Through Ms. Sana Memon A.P.G

..

Date of hearing 26.06.2023

Date of Judgment 27.06.2023

JUDGMENT

MUHAMMAD KARIM KHAN AGHA, J. - Through captioned appeal,

appellant has impugned the judgment dated 30.06.2017, passed by learned.
Additional Sessions Judge Hala (Trial Court) in Sessions Case No.07 of 2017
[The State versus Meer Mohammad]. outcome of Crime No.169 of 2016
registered at P.S Hala New for offences punishable under Section 295-B PPC.
whereby he has been convicted under Section 265-H(ii) Cr.P.C and sentenced to
i'igormlg imprisonment for life under Section 295-B PPC; however. he has been

awarded benefit of Section 382-B Cr.P.C.

Z. IFacts of the case are that Complainant Ghulam Raza lodged the above FIR
by alleging that on 19.12.2016 he was available at Masjid Hasnain and afier Asr
prayer he came out of the Masjid at Masan road alongwith Faiz Muhammad and
Abdul Jabbar. where they saw one person coming from Mori towards Masan road.
the said person stopped his bike there and took something from his poci\';:[ and
thrown it i dirty Nala, whereupon they went there and saw that same were verses
of Holy Quran. one police constable Mashooque was also present there in civil
dress and they apprehended the said person. meanwhile SIP Siddique Mallah also
came there and the custody of apprehended person was handed over to him: the
apprehended person disclosed his name as Meer Muhammad son of Soomar: SIP
Mohammad Siddique took his personal scarch. where-alter they all came at police

station and lodged the FIR.

-

3 After registration of FIR. investigation was conducted and on its
completion challan was submitted before the learned Judicial Magistrate
concerned. who took the cognizance of the matter and sent up the R&Ps to
learned trial Court, whereby copies were supplied to accused at Ex.01 and formal
charge was framed against him at Ex.02, to which he pleaded not guilty and
claimed trial. In support of their case, prosecution examined eight (08) witnesses

at Ex.03 to 10, who produced and recognized certain documents at Ex.03/A to
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1;/A, then presecution closed its side at Ex.11. The statement of accused. as
“required under Scction 342 Cr.P.C, was recorded at £x.12, wherein he denied the
allegations leveled against him by the prosecution witnesses. The lewrned trial
Court finally, after hearing the leamed Counsel for parlies, convicled and
sentenced the appellant, as mentioned supra. Hence the appellant has filed this

appeal against his conviction.

4. The facts of the case as weil as evidence produced before the trial Court
ftnd an elaborate mention in the impugned judgment, therefore, the same are not

reproduiced here so as 1o avoid duplication and unngcessary repetition.

5. Learned Counsel for the appellant argued that the impugned judgment is
contrary to law and facts of the case and against the principles of criminal justice:
that prosccution case is full of doubts and learned trial Court has failed to give
benefit ol said doubt (e appellant; that impugned judgment is in viclation of
Section 367 Cr.P.C; that appellant belongs to Shia sect while complainant party
belongs o Ahl-e-Hadith, therefore, therc is sectarian difference between the
parties, as such appellant has been fulsely implicated in this case; that appellant
specilically stated in his 342 Cr.P.C statenrent that he has been implicated in this
case due to seclarian enmity; that impugned judgment is result of nuisreading and
non-reading of the evidence; that there are material contradictions in the evidence
of prosecution witnesses; that impugned judgment is in ulfer disregard and
violation of various verdicts of law. He lastly prayed for scquittal ol appellant. In
supports of: Iis arguments he has relied upon the reported cases of (i) TARIQ-
PERVAIZ vs The STATE [1992 P Cr.L.J 955]. (i) MUHHAMMAD SADIQ
und another vs The STATE {2003 YLR 2114), (iii) MUJEEB UR REHMAN
- vs The STATE [2018 YLR 389), (iv) DOULAT vs The STATE [PLD 2013
Sindh 223], (v) MUHIAMMAD BAKIISH vs The STATE [PLD 1956 8SC 420],
(-vi) MST. ASIA BIBI vs The STATE {PLD 2019 SC 64], (vii) MULIAMMAD
MANSHA vs The STATE 12019 SCMR 04] and one unreported judgment dated
09.11.2020 of a learned Single Bench of this Court passed i1 Cr. Appenl No.84
ot 2006.

0. Despite issuance of direct intimation notice on the last date of hearing in
respect ol today’s date and time fixed matter the Complainant’s Counsel was
called absent without intimation despite his name appearmg in the cause Tist.
Under these circumstaices since the appellant has been rotting in jail for the last 7
years and the complainant’s counsel has notice of this case but preferred to
remain absent in the interest of justice [ have proceeded to decide this appeal as

the inlerests of the complainant can be looked after by learned APG.

Learned APG supporled the mpugned judgment and argued that prosecution has

proved its case beyond a reasonable doubt based on reliable cye witness evidence |
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and the judicial confession of the appellant and as such the appeal should be

dismissed.

7. Alter my reassessment of the evidence I find that the prosecution has NOT
proved heyond a reasonable doubt the charge against the appellant keeping in
view that each criminal case must be decided on its own particular facts und

circumstances tor the {ollowing reasons;

(a) I find that the prosecution’s case primarily rests, but not
exclusively. on the evidence of the eye witnesses to the appellant throwing
the verses of the Holy Quran in the muddy nalla. 4 eye witnesses are
named however anly two of them gave evidence namely the comptainani
Ghulam Raza and Abdul Jabbar. According fo their evidence they saw the
appellant throw the verses of the Hely QQuran in a dirty nalla and then
apprehended the appellant. ‘The complainant then retrieved the verses of
the Holy Quran from the dirty nalla wiiich the appellant had thrown in the
dirty Nala and gave them to the pelice. I do not find the evidence of these
iwo eye witnesses to be refiable, trust worthy or confidence inspiring and
disbelieve their evidence for the following reasons:

{i) That there was enmity between the appeilant and these eye
witnesses as disclosed (hrough cross examination and the appellants
$.342 Cr.PC statement in thal the appeilant beionged o one religious
seet whilst the eve witnesses belonped w0 another religious seet who were
deadly against each other.

{ii) That it does nol uppeal to logic, reason or commonsense that the
appellant after throwing verses of the Holy Quran in the dirty nalia which
is a very serious offence would wait around on his motor bike to he
apprehended by the ey wilnesses whe saw his act from half'a KM and 2
acres away respectively. Natural human conduct would have Jead to him
immediately leaving tlie crime scene.

(ifiy  That many persons came at the time of the arrest of the appeliant
but none of them were called as witnesses. [n such like crimes it is usual
for the angry wob to attack the culprit out of strong® religious
sentiment/fervor however in this instance no such attack was made which
does not tie in with the usual reaction ol a large crowd in such like cases.

¢ivy  That according to these eve witnesses and other witnesses this
act of desecration of the Holy Quran had been poing on for abour §
months, Once again it does nor appeal to logic, reason or commen sense
that the witnesses would allow such conduct 1o go on uninterrupted for 8
months. It appears from the evidence that earlier some hindu's had been
arrested lor this olTepce however the 10 did not take theiv statzinents and
there is no record of what happencd to them. For such like offences in
Pakistan the accused especially if he is a member of a minority religious
group is rarely let of .

(v That the Quranic verses which were thrown in the dirty nalla
when produced before the trial cowt in an unsealed condition were found
to be waterless. | have examined the phota’s of the wardat which werc
exhibited which show that the wardat was full of dirly water and as such
it was impossible tor the Quranic verses which were recovered from the
dirty naila 1o be water [ess, Such verses would have been covered in dirt
and ruined 1 large part by being soaked in water ]t is significant in this
regard that according to his evidence the complainant on 23.12.16 . foyr
days atter the Incident. took fresh copies ot the quranic verses to the
police under seal. This is corroboraied by PW 4 Mokhtiar Ali who was
declared a hostile witness and MW 3 Gulab. Thus, [ find that that no
quranic verses were aclually recovered at (he scene and that such verses
were handed over to the police 4 days later in water less condition and

¢



%

used by the complainant and the police to falsely implicate the appelian
in this case out of religious enmity.

(v}  That both these eye witnesses gave there S.161 Cr.PC statements
4 days after the incident without any explanation for such delay.

(b} ‘T'wo important eye witnesses namely Faiz and PC Mashooque who
was the arresting officer were given up by the prosccution  without
¢xXplanation and as such the inference under S. }29(g} Qanoon-e-Shahadat
Ordinance 1984 is that they would not have supported the prosecution
casc.

(c) After his arrest the appellant was not placed in the lock up of the
PS but was instead placed in the quarters of SHO Daran-uddin who

. produced him before the judicial magistrate to give his confession one day
after his arrest. SHO Daran-uddini however was not called as a witness,
The appellant claims that he was pressurized by the police to confess
betore the judicial magistrate. The evidence of the judicial magisirate is
particularly unimpressive and it appears from his evidence that most of the
procedural saleguards reparding the recording of the confession were not
adhered to. For example. after making his confession he was handed back
to the police and not sent to judicial custody. The confession was made
under oath which is impermissible in law. In this respect reliance is placed
on the case of Tariq Pervaiz (Supra). Even the confession it self is some
what contradictory to the prasecution evidence as in the confession the
appellant states that he was arrested by a police party. There is no mention
of the eye witnesses who according to their evidence grabbed hold of him
and apprehended him. Thus, 1 have doubts as to the voluntariness of the
confession and its objeet to state the truth and as such 1 place no reliance
on it.

{d) Significantly, ne question was put to the appellant regarding his
judicial confession in his $.342 Cr.PC statement and it is well seltled by
now that the court can place no relfance on it under such circumstances in
convicting the accused.

te}  Like wise the recovered desecrated verses of (he Holy Qurin

which the appellant was seen throwing in the dirty nalla at the said time,

date and location was not put to him for his comment during the recording
of his 8.342 Cr.PC statement and as mentioned above this being the case

this piece of evidence namely the alleged desecrated verses of the Holy

Quran cannot be used 1o convict him which in effect ends the proseculion

case just as the absence of a chemical report would in a narcotics case as.
there is no evidence that the verses of the Quran were desecrated by the

appellant as they were not put to him at the time of recerding his S.16]

(1.PC statement.

(f) The appeliant is entitled to the benefit of doubt as a matter of right

and not concession and in this case there are iy doulys,
8. Before parting with this appeal T would Tike to observe that from the
speeches of the founder of this great nation Qaid-e-Azam Mohammed Alj Jinnah
it can be deduced that Pakistan was created as an Islamic state but minority
comrunities would also form an egual part of ihis great nation and would be
respected, treated with dignity and have [ull rights and protections as guaranteed
by the Constitution and the law. Regreltably since Pakistan’s creation it appears
that despite its founder’s wishes and vision religious intolerance is on the rise and

15 oflen used by the majority Muslim population to persecule minorily religious
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communities or groups olien by involving them in false cases of blasphemy for
ulterior motives, lor example, in order 1o grab their land. Blasphemy is undoubted
4 scrious offence and genuine cases must be tried with ful! force however the time
has come. for the legislalure to review the blasphemy laws and put_in place
greater safe goards in order to prevent the misuse and abuse of the Blasphemy law

as it 1s a great evil which plagues soclety.

9. Al this point it would be worth setting out Mr. Jinnah's Address of 11"

August 1947 to the First Constituent Assembly in material part especially in so (ar

as 1t relates 1o religious freedoms and the State lest we forget or misinterpret

our founder’s vision for the nearly created State of Pakistun;

S President (Quedel-c-Azam Molonmad A1 dinnaly - Laidies ad Gentlemen,
e Dealing swith o our fivst function i this Assembly, |
certtied ke any well-considered pronoucement at this moment, bt 1 skl sy
o fw Hiiigs s thev ocetr to me. The first and the foreniost thing ther T aondd
like ro omphusive is this — rememher that VO e sy g Sovereign fegistaiive
bodv enned yes fuve gor ol the povers. I, thergfore, places on vou the yrovest
respansibility as fo how you showld wike vowr decisions. The first observation
that Tvwonld like to ke is this. You will ne doubt tgree With me that the first
dil) of o Govermment s o maintain faw @nd order, so that the life ‘Properiy
and religiaus beliefs of irs subjects arve fully protected a1 the Stare,

Fhre second thing that occurs to me iv thiv, Ope e e Diiest curses from which
Tctica is sueffering — Fdo not san e ather coumtries are free frone B bt f ihink,
QUE conditfon ix mch vorse is heibery und corruption. (fear, fleary Thar
rewtly Iv a poison. We must put thet doven swith em iron bond aind | fige thw yene
Wil ke vt measires av soon as it iy proasxifile for thids Assembdy ool so.

Bluck-marketing is another carse. Well 7 knov that Dlack-marketers wre
Jreguentfy canght and pinishod. A ceording to owr Jweficid votions seawences aie
pussed, and sometimes fines omlv are inposed, New yeur fve (o tackle tis
nonster wlich toduy is @ volossal crime apainst socien, in owr distressed
vonditions, when we constamtdy Feoe shiorfege of faod and or e essentiol
comidities of life. A citizen who does black-narketing commits. 1 think, o
gregler orinie than the biggesr wnd most griceons of crimes. These black-
marketers are really knowns imellizens and vrdiiarily responsible peoste, and
when thev indilve in bluck-nrarketing, 1 thivk thev oughi o be very severed,
provslicd, bocause they iderinnice tie citive SUMCHE f cOBG i reR b )
faod-sipfis cmd essentiod conmmoditios, und camse whotesale stiemation el s
vitred cvenr dearl,

.

the next thing that strikes me Is this. Hore again is o legacy whicl has been

passed on to us. Alosg with nwan: other things good wied had, s crvived this
srod evil the evil of wepotism aind gobbery. This evil mmse be crashed
refentiessiy. 1 want 10 muke it qiite clewr tht 1 shall never tlerdte am: kind of
Fobliery, wepotism or any inflwence divecth ar-indirecily brought o bedr upen
me Wherever Ifind that such o praciee is in VORI, on I8 coldlinaing amvwliere,
fone ar figh, | sholl certainly ot comenace i,

e N what shed] we do? New, i we want to miake this
greas State of Pakistan happy and prosperous we shondd wiholly and sofely
concentvate an the well-being of the peaple, und expreciadl of the muasses and
the pooe. If vam will work in ca-gpertition, forpetting the past, burying the
tratcher, yuw are boand i succeed, If yoiu change yoier past aud work together
[t a spivit that every ane of you, ne wanter to what venntiinity fre helongs, no
Httler fo what commonitr fe helongs, no matter what relations e ad with
Jant i the past, s wiatter switat is Biv colonr, caste or ereed, i firsd, second amid
fust o citizes uf this Stuve with eyreal vights, priviteges and chlivadions there wilf
he e end to the progress you will make.
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I cannor emphasise it too much. We should begin to work in that spirit and in
course of time all these angularities of the majority and minority communitics

the Hindu community and the Muslim comnniity — hecaise even s
regards Maslims you have Patlhans, Punjabis, Shias, Sunnis and so o and
among the Hindus you have Bralumins, Vastnavas, Khaireis, also Benealese,
Muadrasis and so on — will vanish. {ndeed if you ask me this hay been the
higgest hindrance in the way of India to attain its freedom and independence
and hut for this we would have been free peoples long long ago. No power can
hold another nation, and specially a nation of 400 millions souls in suthjection;
no body could have conquered you, and even i it had happened, no body could
have continuwed its hold on you for any length of time but for this. (Applause.)
Therefore we must learn a lesson from this. You are free; Vot dare free to po to
your temples, you are free to go to your mosques or o any other places of
waorship in this State of Pakistan. You may belong o any religion or caste or
creed — that has nothing to do with the business of the State (Hear, hear). As
Jou know, history shows that in England conditions some time ago were much
worse than those prevailing in India to-day. The Roman Catholics and the
Protestams persecated each other. Even now there are some States in existence
where there are discriminations made and bars imposed against « particular
class. Thank God we are nof starting in those days. We are starting in the days
when there is no discrimination, no distinction hetween one community and
another, no discrimination between one caste or creed and another, We are
Starting with this fundamental principle that we are all citizens and equal
citizens of one State. (Loud applause.) The people of England in course of time
had 1o face the realities of the sitwation and  had 1o discharge  the
responsibilities and burdens placed upon them by the government of their
country and they went through thar fire step by step. Today you might say witl

fustice that Roman Catholics and Protestants do ot exist: what exists now is

that every man is a citizen, an equal citizen, of Great Britain and they are all
menihers of the nation.

Now, I think we should keep that in fromt of us as our ideal and you will find
that in course of time Hindus would cease to be Hindus and Mustine would
cease to be Mustims, not in the religious sense, because that is the personal

Jaith of each individual, but in the political sense ay citizens of the Stare, (bold

added)

For the reasons mentioned above the appellant is acquitted ol the charge,

the impugned judgment is set aside. the appeal is allowed and the appellant shall

be released provided that he is not wanted in any other custody case.

sajiad Ali Jessar
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